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ROBINSON SQUARE TELEPHONE:

313 HAMIETON STREET MARC S GERSTMAN (518) 432-4300

ALsany, N.Y. 12210 . ATTORNEY AT Law Fax (518) 432-4200

April 23, 2004

Honorable Richard Wissler, Administrative Law Judge
New York State Department of Environmental Conservation

Office of Hearings and Mediation Services @
625 Broadway @ [/@ V

Albany, New York 12233
Re: Belleayre Resort at Catskill Park; Application Number 0-9999-00096/00005

Dear Judge Wissler:

On behalf of the Catskill Preservation Coalition and the Sierra Club, please
accept the enclosed Petition for Party Status for filing in the above referenced
matter.

Respectfully Submitied,
Law Office of Marc 8. Gerstman

o

Marc S. GGerstman, Esq.

cc.  Mr. Daniel Ruzow, Esq.
Whiteman, Osterman and Hanna
Attorneys for Crossroads Ventures, LLC
One Commerce Plaza
Albany, New York

Ms. Carol Krebs, Esqg.

New York State Department of Environmental Conservahon
21 South Putt Corners Road

New Paltz, New York 12561-1620
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New York State Department of Environmental Conservation

In the Matter of the Application of PETITION FOR PARTY
STATUS
Application Number
CROSSROADS VENTURES. LLC 0-8999-00096/00005

For The Belleayre Project at Catskill Park

for permits to construct pursuant to the Environmental Conservation Law

[_Introduction

This Petition for Party Status is submitted by the Catskill Preservation Coalition
{hereinafter referred to as the “CPC”) which is comprised of the following groups: The
Natural Resources Defense Council, Inc., Catskill Heritage Alliance, Pine Hill Wat_er
District Coalition, Theodore Gordon Flyfishers, Inc., Zen Environmental Studies
Institute, Friends of Catskill Park, Catskill Center for Conservation and Development,
Trout Unlimited, New York Public Research Interest Group and Riverkeeper, Inc., by
their attorneys, the Law Office of Marc S. Gerstman, Esq. The Sierra Club joins in this
Petition for Party Status.

The CPC hereby petitions for Full Party Status pursuant to 6 N.Y.C.R.R. § 6245
(b) in the above referenced adjudicatory hearing. The CPC represents a wide range of
local, regional, statewide and national environmental, conservation, community,
landscape preservation and economic development interests which will be adversely
impacted by the proposed Crossroads Ventures, LLC project (“hereinafter referred to as
the “Belleayre Project”).



The Belleayre Project will result in significant and unmitigated adverse
environmenta! impacts which will have a critical bearing on the future of the Catskill
Park, the Towns of Shandaken and Middletown, the Route 28 Corridor, the central
Catskill communities and the New York City Watershed and Drinking Water Supply. In
the hearing, the CPC will present expert testimony and evidence on the substantial and
fatal deficiencies in the Draft Environmental Impact Statement ("DEIS”), supporting
documentation and applications and on the significant and pervasive adverse

environmental impacts which will result from the Belleayre Project.

The State Environmental Quality Review Act, ECL, Article 8 (*SEQRA”) requires
that the Belleayre Project's significant adverse environmental impacts, reasonable
alternatives, and mitigation measures be identified and objectively evaluated. As
outlined below, the CPC will present evidence that the DEIS does not provide a
reasonable and candid evaluation of the adverse visual, traffic, noise, economic, water
quality, ecological, wildlife and habitat, community character and cultural resource
impacts. These fatal defects in the DEIS regarding the substantial adverse impacts
which will result from construction and operation of the Belleayre Project deprive the
Commissioner of the legally necessary environmental analysis and record upon which
she must make SEQRA findings pursuant to 6 N.Y.C.R.R. § 617.11. Moreover, multiple
aspects of the Belleayre Project do not meet permit standards pursuant to the
Environmental Conservation Law.

II__Summary of Substantive and Significant Issues

CPC, by this Petition, presents substantive and significant issues for
adjudication. CPC’s experts will demonstrate that the Belleayre Project will dominate
and irretrievably alter the landscape throughout the Towns of Shandaken and
Middletown, the Route 28 Corridor, and the Catskill Forest Preserve. lts intrusion will

be substantial and unavoidable. The Belleayre Project wili degrade the landscape and



substantially interfere with the region’s economic vitaiity and renaissance.

CPC will demonstrate that Crossroads Ventures used inappropriate
methodologies and standards to assess sediment and erosion control, project
alternatives, impacts from project noise, blasting, and traffic, as well as project impacts
to aquatic and wildlife habitat, wildlife resources, community character, the Forest
Preserve New York City's watershed, and local potable water quality and guantity. The
DEIS also fails to take account of cumulative impacts and adverse secondary growth
impacts that will result from this Project. As a result, the DEIS artificially minimizes or

ignores the substantial impacts from construction and operation of the Belleayre
Project.

il Environmental and Statutory Interests of the CPC Members

The members of the CPC view the Belleayre Project and its significant adverse
environmental impacts from diverse local, regional, statewide and national
" perspectives. However, all of members of the CPC possess a common and profound
interest in the economic and environmental health of their communities and in the
Catskill Mountains,

Members of the CPC submit that the Belleayre Resort project will result in
significant adverse environmental impacts on the character of the Catskill Park and the
local communities; the forest preserve and New York City Watershed; the area’s
streams, flora and fauna; community character and quality of life, water supply;
roadways and traffic; rural character and viewshed; and the social and economic vitality
and base of the area. CPC is further concerned about the multiple impacts of 8 years of
construction. CPC ‘s member organizations submit that a development project of this
magnitude will dominate the Central Catskill Region, lead to other large scale

commercial development projects, and ultimately transform the area from the unique



configuration of mountain park, forever wild forest preserve, historic villages and
watershed, to an overcrowded, commercialized tourist area. The loss {o New York
State would be irretrievable and felt throughout the State

The CPC's interests relate to: DEC’s implementation of SEQRA (including the
project’s impacts to visual, noise, traffic, community character, water quality, secondary,
neighborhood, wildlife and habitat); water quality protection, Article 17, Environmental

Conservation Law; mining and land reclamation laws and regulations, Article 23, Title

27, Environmental Conservation Law; protection of waters, Article 15, Title 5,

Environmental Conservation Law; water supply, Article 15, Title 15, Environmental
~ Conservation Law, Article 1X of the New York State Constitution; and fishery and
habitat protection, Article 11, Environmental Conservation Law.

A. Trout Unlimited

Trout Unlimited's (“TU") mission is to conserve, protect and restore North
America’s trout and salmon fisheries and their watersheds. TU accomplishes this
mission on local, state and national levels with an extensive and dedicated volunteer
network. Locally, the two chapters, Ashokan/Pepacton and Catskill Mountains, have
joint responsibility for the Esopus-Ashokan system. They are organized as all volunteer
not-for-profit organizations.

Two years ago, they participated in The Birch Creek Project, an on-going effort
to reconnect and improve habitat on Birch Creek. Working in coliaboration with the U.
S. Fish and Wildlife Service, crews of volunteers installed fish-friendly baffles on a
double-concrete box culvert in Pine Hill. Crews have also planted trees and willows in
the Day Use Area. The two chapters are presently collaborating with DEC’s Division of
Operations to install a Denil steep-pass fishway for the Belleayre Mountain Ski Center

diversion structure, and will buy the fishway with an Embrace-a-Stream grant from TU



National. In respect to Birch Creek and other area streams, the chapters are long-term,
committed stake-holders.

Esopus Creek Rainbow Trout are part of Catskill’s history. Originally, these fish
were brought east from California and introduced in the waters of the Catskills during
the 1880s. They have thrived in the Esopus-Ashokan watershed system. As one or
two year old fish, they swim down to the Ashokan Reservoir to feed on alewives, then
swim up the main stem and tributaries to spawn, entering the Esopus as early as
November and lingering as late as June. Theodore Gordon, A. E. Hendrickson, Jim
Payne, Roy Steenrod, Everett Garrison, Preston Jennings and other expert sportsmen
fished the Esopus and praised its rainbow frout.

The Esopus Rainbows are a self-sustaining, feral population. in addition, the
Esopus system contains feral Brown and Brook Trout. Rainbow, Brown and Brook Trout
fingerlings are found in Birch Creek and Lost Clove Brook, qualifying both streams for
Trout Spawning classification (the records are in Appendix 20 of the DEIS, though not
all that were submitted were included) Redds can at times be spotted by walking the
banks. These streams are essential to recruitment of all three Esopus drainage
species, and the Rainbow and other feral Trout they harbor can legitimately be called a
cultural heritage.

B. Natural Resources Defense Council, Inc.

The Natural Resources Defense Council, Inc. (‘NRDC") is a New York not-for-
profit organization that includes among its principal purposes the protection of the
environment in all its aspects, including land, water and air. NRDC is headquartered in
New York City and has taken a special interest both air quality and the Hudson River.
NRDC has a national membership of more than 500,000, including many members who

live or work in the area of the proposed project or who use the Hudson River in the area



and its adjoining shores for recreation.

The environmental interests of NRDC in this proceeding are clear. NRDC has
and continues to focus on protecting the watershed of New York City. Working on its
own and with others, it has advocated for the protection of sensitive lands within the
New York City Watershed and has opposed inappropriate incursions into the
landscape. its members include many people who live in the Catskills, New York City
and Ulster and Delaware Counties and countless others who hike the hills and other
lands. These members, and the organization itself, will be adversely affected by the

proposal of Crossroads Ventures to construct the Belleayre Project.

C. Riverkeeper, Inc.

Riverkeeper is a not-for-profit public interest environmental organization organized
under the laws of the State of New York. 1t is dedicated to protecting the Hudson River, its
tributaries, and the New York City drinking water supply watershed. Riverkeeper is a surviving
corporation that resulted from the 1992 merger with the Hudson River Fishermen’s
Association, Inc., a private conservation organiéation founded by fishermen in 1966 to gather,
study, and disseminate information about the ecology of the Hudson River as well as other

important water bodies in New York.

The proposed project is located in the Catskill and Delaware watersheds. Together,
these watersheds provide up to 90% of the unfiltered drinking water supply for nearly 9 million
New Yorkers. Riverkeeper was a negofiator of, is a signatory to the 1997 New York City
Watershed Memorandum of Agreement, and has worked to protect the New York City
Watershed for more than 15 years. Riverkeeper has approximately 5000 members many of
whom live in the Catskill Mountains and in New York City and drink water supplied from the
Catskill and Delaware watersheds. Adverse impacts from the proposed project could

jeopardize the quality of the drinking water produced in the Catskill and Delaware watersheds.



The proposed project also could affect Riverkeeper members that five in or near, fish in, or

otherwise use and enjoy the Catskill and Delaware watersheds.

D. The Catskill Center for Conservation and Development

The Catskill Center for Conservation and Development (“Catskill Center”) is a
not-for-profit membership organization committed to balancing the protection of natural
resources with sustainable economic development in the Catskill region. Founded in
1969, the Catskill Center is a regional advocate emphasizing the development and
implementation of innovative programs in natural resource conservation, community
planning & development, education, and regional arts and culture. The Center's
advocacy work has focused on protecting the Catskill Mountain region, with its rich
cultural legacy, which encompasses some 8,000 square miles of mountains, smal
towns, rivers, and farmiands. The area also serves as the primary source of water for
the City of New York. The Catskill Center is an advocate for the region’s vibrant main
streets, beautiful natural resources, cultural assets, working landscapes, and drinking

water resources.

Spegcifically, the Catskill Center has engaged in diverse activities within various
Catskill communities in order to achieve its objectives including:

« Protect and conserve natural resources in partnership with other agencies and
organizations;

« Monitor, and when appropriate, take action on regional environmental,
land use and natural resource issues impacting the region;

« Provide technical assistance, information and leadership to small businesses
throughout the region in order to build sustainable communities;

« Developed an interdisciplinary Catskill curriculum for teachers;

« Coordinate a regional stream-monitoring network of school and public volunteer

groups;



« Strengthen public awareness of the rich cultural and artistic heritage of the
Catskills.
« Sponsor conferences, round-tables, forums and workshops fo

bring together stakeholders and policy makers.

The Catskill Center believes that the Belleayre Project represents irresponsible
land use planning and development and is ill suited to Catskill Park, due, in part, to its
scale. The project is unprecedented in size, within not only the Catskill Region but
indeed, the entire northeastern United States. A project of this type is not compatible
with the character or values of the region’s local communities. The Belleayre Project
will also require dramatic disruption in a particularly environmentally sensitive and
valuable area. Moreover, the Belleayre Project could be the first step towards the
requirement for New York City to provide filtration for its water supply which would
significantly impact the Catskili communities and undermine the New York City
Watershed Agreement.

Development of this Project is in direct contravention to the planning,
educational, monitoring initiatives, the advocacy work, and technical assistance the
Center has long provided to users of the area’s resources and undertaken on behalf of
the area. Its members live and work in the affected area and enjoy the resources that

will be irretrievably damaged by this Project.

E. Friends of Catskill Park

Friends of Catskill Park (“FCP”), which was organized in April 2001, is an all-
volunteer grassroots organization based in Shandaken, New York, which lies within
New York's Catskill Park and the New York City Watershed. FCP’s mission is to assist
in the preservation and enhancement of Catskill Park, the communities within the Park,
and to help safeguard the Park as a wild and natural heritage for all New Yorkers to

experience and enjoy for generations to come. Friends of Catskill Park was established



in response to the proposed Belleayre Resort at Catskill Park which is the largest single
development ever proposed for the Central Catskills. FCP is a project of the Open
Space Institute, Inc., which serves as an incubator for such projects, conferring
501(c)(3) status and supplying administrative support.

FCP currently has approximately 700 supporters. They include residents of the
Central Catskills, the area that would be the most directly impacted by the Belleayre
Resort: residents from throughout New York State who frequent the Park and State
Forest Preserve and use and enjoy the resources; and residents from New York City
who want the New York City Watershed protected from degradation.

The Catskill Park is the second largest accumulation of "forever wild” fand in
New York State, second only to the magnificent Adirondack Park. It is especially
unique because it is a prized wilderness within just 2 hours of one of the largest cities in
the world and it contains a substantial part of the New York City Watershed. FCP’s
mission is to protect the fragile balance that currently exists among the Catskill Park,
the New York State Forest Preserve within the Park, the New York City Watershed and
the corﬁmunities within the Park, all which co-exist harmoniously and serve a wide

range of needs throughout the state.

F. Zen Environmental Studies Institute

Zen Environmental Studies Institute (“ZESI") is a 501 (c) (3) not-for-profit
environmental organization with training facilities on Raguette Lake in the Adirondacks
and on the Esopus River in Mount Tremper. ZESI's Mount Tremper facility, which is
located within miles of the proposed Belleayre Project is a 35-acre site that contains
approximately 15 acres of ecologically fragile wetlands. Much of ZESI's ecological
training and studies take place in these wetlands which are in danger due to the

proposed creation of the Belleayre Resort by Crossroads Ventures.



ZES! is concerned that the creation of large areas of non-porous surfaces will
result in substantially more runoff than the property currently experiences when the
Esopus river is in flood stage. As a result, ZESI is concerned that its wetland property
will be damaged. ZESI is also concerned that golf course pesticides and fertilizers,
chlorinated hydrocarbons and phosphorous-containing chemicals may find their way
into the Esopus in spite of the detention ponds and filtration catch-basins proposed by
the developer. ZESI's analysis of the DEIS and the Belleayre Project indicates that
much of what is being proposed is based on speculation, rather than experimentally
verifiable data. If the Belieayre Project were built, both ZESI and its members who use
and enjoy the wetlands located on ZESI's property will be adversely affected.

G. Pine Hill Water District Coalition

The Pine Hill Water District Coalition ("Water Coalition"} is a 501(c) 4 not-for
profit organization formed to protect the water supply and quality of the Pine Hill Water
District and to advocate on behalf of people who use and enjoy the water resources of
Pine Hill, New York in the Town of Shandaken. The Water Coalition's 70-100 members
live in and around Pine Hill; most of them currently have water supplied by the
municipally owned Pine Hill Water District which was formed in 2003. Several
members of the Water Coalition own or have owned and/or managed water resources

in the District which either currently or historically supply water o the hamiet of Pine Hill.

The potable and non-potable water resources proposed for the Belleayre Resort
at Catskill Park are inaccurately described. Generally, the DEIS overestimates the
supply, especially during drought conditions, and under-estimates current and future
use, both of the proposed resort and of the hamiet of Pine Hill. In addition, the water
resources considered and proposed for use at the resort include water resources

located within the hamiet of Pine Hill have been historically utilized to supply water to
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the hamlet and are needed to meet Pine Hill's current and future water needs.

H. Catskill Heritage Alliance

Catskill Heritage Alliance (“the Alliance”) is an unincorporated membership
organization formed for the purpose of preserving the harmony between the villages of
the central Catskills and the surrounding wilderness through community revitalization,
open space conservation, and environmental protection. The Alliance has
approximately 300 members and supporters, most owning property or residing in
Shandaken, New York, and others frequenting the Catskill Mountain region for

recreational or business purposes.

The Alliance has analyzed and critiqued multiple aspects of the proposal of
Crossroads Ventures to build a golf-oriented resort facility on the ridges east and west
of the Belleayre ski resort. in opposition to material presented in the Draft
Environmental Impact Statement (DE!S), the Alliance claims the following: 1} the
economic interests of the communities involved, particularly Shandaken, are not served
by the proposed resort; (2) the fiscal impacts and changes in community character
engendered by the resort would harm the communities involved by draining resources
needed for more sustainable forms of tourism and hamiet revitalization; (3) the DEIS
does not adequately describe and quantify potential environmental adverse impacts,
including adverse impacts to protected open space, of the proposed resort; 4) the
DEIS presents no evidence of broad-based community support for the proposed resort;
and 5) the DEIS does not adequately identify and describe potential alternatives to the

proposed resort.

The Alliance also claims that the review process of the proposed project has
been flawed in major respects, including omission of relevant consideration of other
private and governmental developments within the same region (e.g., the Catskill

Mountain Railroad and proposed expansions of the Belleayre Ski Center) and other
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procedural errors (e.g., inadequate time provided for review of the DEIS, which was
itself presented in unwieldy and poorly accessible formats). Finally, the Alliance joins
with the Pine Hill Water District Coalition in objecting to use by the project of water
assets located within Pine Hill and historically utilized by the hamiet and to any water
uses that harm current water users or limit the naturai and anticipated growth of the

hamlet.

. Theodore Gordon Flyfishers, Inc.

The Theodore Gordon Flyfishers (“TGF"), a dedicated group of five hundred
members, including conservationists and anglers, who are deeply concerned with the
future of the Esopus Creek and its ecosystem on Belleayre Mountain, including Birch

Creek and lLost Clove Brook.

TGF was founded during the 1960’s to protect the rivers of the Catskills from
potential damage associated with construction and development along their banks.
TGF sponsors programs such as “Trout in the Classroom,” an environmental education
program that has been integrated into the curriculum of over 80 classrooms throughout
New York City and State to help develop in children an understanding of the State’s
shared aquatic resources. TGF's members have served as educators on various
subjects and as advocates for many different rivers during the past 40 years. However,
TGF considers the rivers of the Catskill region to be its “home waters”. Most of TGF's
members reside in the tri-state area of New York, Connecticut and New Jersey, some
of whom reside within the borders of the Catskill Preserve. TGF considers protection

and conservation of the Catskill waters to be its primary goal and purpose.
Nestled in the Catskill Mountains, the Esopus Creek is one of several world class
trout streams in this region that support sizable wild trout populations. The ftrout

streams of the Catskills are revered among fishermen across the nation as the
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birthplace of American flyfishing. As a vital trout producing stream, the Esopus Creek
was praised by Theodore Gordon for its significant population of rainbow frout. The
Esopus is a historical and recreational treasure of the Catskills that continues to attract

thousands of anglers every year and thus, it deserves to be protected.

J. New York Public Interest Research Group

The New York Public Interest Research Group (“NYPIRG”) is New York State’s
largest non-profit, non-partisan student directed research and advocacy organization.
NYPIRG's primary areas of focus are on environmental protection, public health and

government accountability.

NYPIRG’s headquarters are located in New York City, with regional offices in’
Albany, Buffalo and Long Isiand, and 20 college campus chapter offices throughout the
state, including New Paltz in the mid-Hudson Valley. NYPIRG's environmental project
currently focuses on environmental and public health, including drinking water
protection, notification and reduction of pesticide use, clean air and energy, and toxic

site clean-ups.

NYPIRG has approximately 80,000 citizen supporters and seeks to empower,
train and educate students and other community members and encourage their
participation in the public decision-making process through organizing and advocacy
efforts to address significant problems affecting the health, environment, democratic
institutions and quality of life for New York State’s residents.

As negotiators of, and signatories to, the 1997 New York City Watershed
Memorandum of Agreement (“MOA”"), NYPIRG is committed to overseeing the
implementation and enforcement of the MOA and working with watershed stakeholders

to ensure that the drinking water supply for more than nine million New Yorkers remains
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high quality.

In addition to the Watershed Agreement, among our other major environmental
achievements, NYPIRG was instrumental in passing the Pesticide Neighbor Notification
bill, which allows counties to pass local laws requiring commercial lawn applicators to
provide written notice to abutting properties at least 48 hours prior to most lawn
pesticide applications and led efforts to strengthen and reauthorize the state’s toxic

waste site clean up law, commonly known as Superfund.

K. Sierra Club

Sierra Club is a national, non-profit environmental and conservation organization
incorporated under the laws of the State of California. The Sierra Club is dedicated to
the protection of public health and the environment. The Sierra Club joins in the Petition
for Party Status on behalf of itself and its adversely affected members, The Sierra Club
has more than 700,000 mem'bers nationwide, 43,000 of whom live in New York. The
Sierra Club is dedicated to enjoying and protecting the wild places of the Earth; to
practicing and promoting the responsible use of the Earth’s resources and ecosystems;
to educating and enlisting humanity to protect and restore the quality of the natural and
human environment: and to using all lawful means to carry out these objectives. Many
members of the Sierra Club use and enjoy the Catskills and other resources that would

be adversely affected by the Belleayre Project.

The Sierra Club's concerns encompass the enjoyment and protection of the
natural and human environment around the area of Catskill Park. The Sierra Club’s
particular interest in this case stems from the past, present, and future harm to the
environment that would be caused by the Belleayre Project. Sierra Club members

reside, work, and recreate in the areas impacted by these facilities. Sierra Club
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members have an interests in protecting New York City drinking water supply. Sierra

Club members have participated in agency proceedings refated to the permit.

V. Issues for Adjudicg;ion and Offers of Proof
6 N.Y.C.R.R. § 624.5(b)(2){i} and (ii})

CPC contends that the Belleayre Project will not meet the regulatory or statutory
standards set forth in the Environmental Conservation Law and the State Historic

Preservation Act and, therefore, its permit applications must be denied.

An issue is adjudicable if it is proposed by a potential party and it is both
substantive and significant. In accordance with 6 N.Y.C.R.R. § 624.4 (c)}(2), an issue is
substantive if there is sufficient doubt about the applicant's ability to meet statutory or
regulatory criteria applicable to the project, such that a reasonable person would require
further inquiry. An issue is significant if, “. . . it has the potential to resuit in the denial of
a permit, a major modification to the proposed project or the imposition of significant
permit conditions in addition to those proposed in the draft permit.” The issues
presented by the CPC, through its experts, are substantive and significant as defined in
BNY.C.RR §624.4.

Based on the expert teétimony offered in the Petition, CPC contends that DEC
will be unable to issue findings pursuant to SEQRA for the Belleayre Project. Pursuant
to 6 N.Y.C.R.R.§ 617.11 (d) (5), DEC must, “certify that consistent with social,
economic and other essential considerations from among the reasonable alternatives
available, the action is one that avoids or minimizes adverse environmental impacts to
the maximum extent practicable, and that adverse environmental impacts will be
avoided or minimized to the maximum extent practicable by incorporating as conditions

to the decision those mitigative measures that were identified as practicable.” The
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DEIS fails to meet the requirements of SEQRA; therefore, the Commissioner will be
unable to issue positive findings pursuant to SEQRA.

A. Visual and Aesthetic Impacts

CPC contends that the Belleayre Project presents substantive and significant
issues for adjudication since it will result in significant adverse visual impacts which
have not been and cannot be mitigated by Crossroads Ventures. Therefore,

Crossroads Ventures' permit applications must be denied.

CPC will present the testimony of Mr. Peter J. Smith, AICP, MCIP, RLA; Ms.
Mary Kopaskie, AICP, MCIP, RPP and Mr. Danny Sundell, RLA, ASLA, that the
Belleayre Project will result in significant adverse visual and aesthetic impacts. The
curricula vitae of Mr. Smith, Ms. Kopaski and Mr. Sundeli are attached hereto as
Exhibits “CV-A", “CV-B “ and "CV-C “. Specifically, Mr. Sundeli and Mr. Smith will testify
to the facts and conclusions set forth in their report, which is attached hereto as Exhibit
“A”, including but not limited to the following:

1.) The methodology used by the DEIS does not fully comply with the DEC
Visual Impact Assessment Policy in that “line-of-sight” profiles are not included; at a
minimum, these should have been completed for several of the points along Route 28
that were identified in the DEIS as “potentially visible areas along roadways and from
the Village of Pine Hill. As such, the method used in the DEIS Visual Impact Study
(Appendix 21) does not include the minimum required by the DEC Policy on Assessing
and Mitigating Visual impacts.

2) Based on a review of the surrounding topography, a worst-case scenario for

visual impacts should be completed from across the valley; namely Rose Mountain,
Monka Hill and Hog Mountain. The visua!l impacts from the Village of Pine Hill and
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Route 28 would also be the most frequently observed due to the development there
and would likely have the greatest impact on community character, however these
views have not been included in the DEIS. No visual assessment or simulations were
completed from the Pine Hill hamlet, the Belleayre summit and slopes or Route 28, the

areas most likely to be impacted within the five-mile radius.

3.) Based on a review of the surrounding topography, the worst-case scenario
for visual impacts will be from across the valley; namely Rose Mountain, Monka Hill and
Hog Mountain. The visual impacts from the Village of Pine Hill and Route 28 would
also be the most frequently observed due to the development there and would likely

have the greatest impact on community character, yet none of these views were
included in the DEIS.

4.) The following significant adverse visual impacts should have been evaluated
in the DEIS but were omitted:

» Visual impacts of blasting the top of a currently forested and undisturbed
mountain with no consideration to the changes in topography ;

. Visual impacts and potential erosion of stockpile areas and the lack of a
stockpile management plan;

« Visual impacts of clear-cutting over 500 acres and turning much of the area into
lawned golf courses and buildings;

« Loss of forest land that includes the destruction of over 278,000 trees;
« Light pollution, including night glow, lighting visible from an elevation perspective
and glare from lighting during the winter (snow glare), on an historically “dark”

region;

+ Impacts on panoramic views and vistas along Route 28 and from other places
within a five mile radius of the project site.

Conclusion
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The B;:Heayre Project will result in significant adverse impacts to community
character, the economy of the region and to the region’s cultural and historic resources
which cannot be mitigated and which are not outweighed by the social, economic and
other essential considerations. As a result, the Commissioner will be unable to issue
the required legal findings pursuant to 6 N.Y.C.R.R. § 617.11(d)(5). CPC requests that
the issue of the Belleayre Project’s significant adverse impacts on community character
should be adjudicated pursuant to 6 N.Y.C.R.R. § 624 4.

B. Groundwater and Surface Water Impacts

CPC will present evidence that the Belleayre Project raises substantive and
significant issues for adjudication since it will result in significant adverse impacts to the
area's surface and ground water resources which have not been and cannot be
mitigated by Crossroads Ventures. The Belleayre Project will result in violation of New
York State Water Quality Standards and unduly stress the region's water resources. As
a result, the valuable and unique fisheries will be irrevocably degraded and potentially

destroyed. Accordingly, Crossroads Ventures' permit applications must be denied.

The offer of proof submitted herewith prepared by Andrew Michalski, Ph.D.,
CGWP, Michalski & Associates, attests to the significant adverse surface and ground
water impacts that will result from the construction and operation of the Belleayre
Project. Dr. Michalski’s curriculum vitae is attached hereto as Exhibit “CV-D“. His
report on Groundwater Issues of the DEIS For the Belleayre Resort is attached hereto
as Exhibit “B".

Dr. Michalski will testify to the findings and conclusions in his report including but
not limited to the following:

1) The proposed groundwater withdrawal rates from Rosenthal wells R2 and R1,
required td méet potable and irrigation water demands for the eastern portion of the

project (Big Indian Plateau), cannot be sustained over dry weather periods. The Silo A
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Spring cannot be used as a backup supply source during such periods because the
flow in Crystal Spring Brook would fall below the criterion of 30% of average flow (‘the
Tennant threshold”).

2.) Even at sustainable reduced rates, groundwater pumping at the two portions
of the project (the eastern Big Indian Plateau and western Wildacres Resort) would
significantly reduce the baseflows in Crystal Spring Brook, Birch Creek, and Emory
Brook. Existing streamflow measurements for dry weather months show that Crystal
Spring Brook is already losing much of its baseflow along the segment above the
confluence with Birch Creek, and Birch Creek is barely gaining any water within its two-
mile segment below the confluence with Crystal Spring Brook. The amount of further
reduction in the Birch Creek baseflow attributable to the proposed pumping would
approach withdrawal rates from the Rosenthal wells, as the wells would subtract water
from the creek. The lower segment of Crystal Spring Brook might completely lose its
baseflow due to the combined effects of increased pumping rates at the two portions of
the proposed resort and at the existing Belleayre Ski Area, and through flow short-
circuiting along open holes of numerous deep bedrock wells installed within and
adjacent to the project area. This effect will further be exacerbated by the proposed
expansion of the Belleayre Ski Center.

3) Extensive lowering of bedrock water levels due to pumping at the Rosenthal
supply wells, estimated to exceed 45 to 50 feet within a half-mile radius of the wells,
could adversely impact a number of residential wells located outside the Pine Hill Water
Company service area. Cumulative impacts of concentrated bedrock pumping at the
two portions of the project and at the Belleayre Ski Center include well interference
effects and the potential for inducing an upward migration of saline water. Expansion of

the Belleayre Ski Center will increase the potential for these impacts to occur.

4) Re-evaluation of bedrock hydrogeology and spring capture areas, with due
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accounting for structural effects of a stacked multi-aquifer bedrock and the role of open
holes, should be conducted by the Applicant in order fo assess and quantify

groundwater-related impacts and to develop reliable monitoring of such impacts.

in addition, Dr. James Thaler, author of Catskill Weather, will testify that the use
of the Slide Mountain precipitation data overestimates the precipitation which will fall in
the area of the Project. Dr. Thaler’s curriculum vitae is attached as Exhibit “CV - E".
Dr. Thaler’s letter supporting the analysis prepared by Trout Unlimited is attached as
Exhibit “C *. The report prepared by Trout Unlimited is attached as Exhibit“D " T

The 60.24 inch Slide Mountain precipitation number is relied on in the DEIS, in
terms identical to that of the water budgets, that, “direct precipitation input to the 3.5
acre irrigation ponds, less the expected evaporation losses, will be approximately 3.8
miflion gallons per year, on average.” The further — and critical - claim is that this
contribution from runoff will reduce demands on proposed irrigation well Rosenthal
no.1, adjacent to Birch Creek. As annual average precipitation for Belleayre Mountain is
roughly 28% less than for Slide Mountain, 3.8 million gallons is overly optimistic. As a
result, more water over longer periods of time will be pumped from the Rosenthal well in
order to make up the shortfall and to keep the Big Indian golf course green in dry
weather. However, as indicated in the expert reports, there isn't enough water in the

aquifer and (2) pumping the Rosenthal wells will take water from Birch Creek.

C. Water Supply

The CPC contends that the use of the water resources and systems identified in
the DEIS (inciuding Water Supply Applications and Water Conservation Programs) for
the Belleayre Resort project raise substantive and significant issues for adjudication
since the DEIS and water supply applications fail to demonstrate that it can meet the
criteria set forth in ECL § 15-1503(2). Neither the DEIS nor the application demonstrate
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that: the potable water resources proposed for the Big Indian Plateau are adequate as
required by, 6 NYCRR 601.5(k)(5) and 601.6 (b) (4); the use of the potable water
resources proposed for the Big Indian Plateau are just and equitabie (as required by 6
NYCRR 601.5(k)(6) and 601.6 (b){6)); the use of the potable water resources proposed
for the Big Indian Plateau is necessary as required by 6 NYCRR 601.5(k)(1), 601.6 (b)
(1), and 601.6 (B)(2). in addition, the DEIS fails to provide essential documentation
regarding the applicant's ability to satisfy all of the legal and regulatory prerequisites to
use of the identified water supply resources for both the Big Indian Plateau and the
Wild Acres portions of the proposed resort.

The CPC will rely on the testimony of Mr. Paul Rubin, principal hydro geologist
with HydroQuest, a hydrological consulting firm based in Stone Ridge, New York, and
Andrew Michalski, Ph.D., CGWP, Michalski & Associates. Mr. Rubin’s curricuium vitae
is attached to this Petition as Exhibit "CV-F “. Mr. Rubin’s letter to DEC which
summarizes the substantive and significant issues concerning the impacts to the
potable water supply is attached as Exhibit “E”. The CPC will also submit testimony by
Richard Schaedle, Chairman of the Pine Hill Water District Coalition and Matthew
Persons, a member of the Water Coalition; both Mr. Schaedle and Mr. Persons have
extensive experience in the management of the water system and water resources
serving Pine Hill.

Since May of 2001, the Alliance and the Water Coalition have contested the data
and conclusions of the water supply sections of the DEIS in the context of the SEQRA
review of the proposed Belleayre Project and in the context of the SEQRA review of a
modification to the water supply permit now held by the Town of Shandaken for the
Pine Hill Water District (Permit # 3-5150-00365/00001). The Alliance and the Water
Coalition contend that the engineering and hydrological studies supplied in support of
the Pine Hill water supply permit contain tables, charts, data, and analyses drawn from,

and in many cases, identical to the materials offered in support of the water supply
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application for the Big Indian Plateau. These groups have argued throughout the
DEC's review of this project that there simply is not enough water on the eastern portion
of the Belleayre ridge to supply the water needs of the hamiet of Pine Hill, the Belieayre
Ski Center, and a new 2,000-acre golf course resort. With the proposed expansion of
the Belleayre Ski Center, the available potable water supply will further decrease. Mr.

Rubin’s afﬁdavit in the prior litigation and his letter to DEC are aftached hereto as
Exhibit “F “.

Because the water resources in the two permits applications overlap, the
Alliance and the Water Coalition, joined by the Natural Resources Defense Council,
brought suit against the DEC in November of 2002, seeking an adjudicatory public
hearing in regard to the DEC's decision at that time to allow Crystal Spring-Silo A, a
water resource now proposed for use by the resort, to be removed from the Pine Hill
Water Supply Permit by Mr. Dean Gitter during his ownership of the Pine Hill Water
Company. The suit also raised issues of segmentation of review under SEQRA, given
Mr. Gitter's role in the three companies (Crossroads Ventures, LLC; Sitk Road
Organization of NY, and the Pine Hill Water Company) that came to own all of Pine
Hill's public water resources during the period between 2000 and 2003. Although the
court declined to require a hearing on the modifications to the Pine Hill Water Supply
Permit, the ruling was based in part on the opportunity for review of the use of Crystal
Spring-Silo A by the resort at a later point: "Most importantly, any potential
environmental impacts of the proposed Resort on the Pine Hill's water supply will have
to be fully addressed during the resort SEQRA review." (Supreme Court of the State of
New York, Albany County, Memorandum and Judgment, index No. 7343-02, February
14, 2003, p. 18; emphasis in original)

The Water Coalition will be submitting, concurrent with the review of the

Belleayre Projedt, a Water Supply Application under 6 N.Y.C.R.R. § 621.14. The

application will demonstrate that the current Pine Hills Water Supply Permit (permit
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number 3-5150-00365/00001) must be modified based on materially false and
inaccurate statements in the Pine Hills permit application; newly discovered material
information and a material change in environmental conditions; and noncompliance with
the Environmental Conservation Law and implementing regulations related to the water

supply permit.

Mr. Rubin and Dr. Michalski have evaluated the DEIS and found it to be
substantively deficient. They will testify that their analyses have identified substantive
and significant flaws, as outlined below:

1) the applicant has not shown that the water resources proposed for the Big
Indian plateau are adequate (as required by 6 NYCRR 601.5(k)(5) and 601.6(4)).
Specifically, the applicant has failed to document sustained yields of all the wells (and
particularly Rosenthal Well # 1 and Rosenthal Well # 2) and of the Crystal Spring-Siio
A, proposed as a backup source of potable water supply in the DEIS, during severe
drought conditions. Instead, the periods of measurement provided are insuﬁicieﬁtiy dry,
the estimates of flows are overly generous, and the methods of assessing low flow
conditions are inappropriate. In addition, the possibility of interconnection of the wells
(and possibly with springs in the same aquifer) requires evaluation before the sustained
yields of the wells can be considered verified. Finally, even if taken as valid, the flows
reported for Crystal Spring-Silo A, especially given the requirement to limit its use
during low flow conditions (see DEIS Section 3.2.2.K, page 3-42), show it to fall below
the flows required for an auxiliary source as determined by the New York State
Department of Health and the applicable Ten States Standards;

2) the applicant has not shown that the use of the water resources proposed for
the Big Indian plateau are just and equitable (as required by 6 NYCRR 601.5(k}(6) and
601.6(6)). Specifically, the adverse hydrological impacts of the water uses proposed in

the DE!S, both for potable water and for irrigation, have been underestimated; the
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possibility of interconnected wells has not been fully evaluated; the effects of additional
large withdrawals on the aquifer have not been sufficiently gauged; the impacts of
depleting stream flows, especially on fish and fish breeding, have not been fully
assessed and mitigated; and the present and future competing water needs of both the
hamlet of Pine Hill and the Belleayre Ski Center have not been fully explored. The
proposed expansion of the Belleayre Ski Center further emphasizes the need for a

thorough evaluation of the water needs of the Belleayre Project and the hamlet of Pine
Hills.

3) the applicant has not shown that the use of the water resources proposed for
the Big Indian plateau is necessary (as required by 6 N.Y.C.R.R. § § 801.5(k)(1),
601.6(1), and 601.6(2)). Specifically, alternative water sources (i.e., additional wells)
have not been fully evaluated, and alternative uses (e.g., smaller resort, redesign as
hiking and biking or wilderness retreat center, and others) that are less water-use-
intensive have not been seriously considered. A reduced scale alternative will also
ease the pressure on the available water supply which will result from the expansion of
the Belleayre Ski Center.-

None of these points relies on challenges to the applicant's ownership of the
Crystal Spring -Silo A. Instead, this analysis rests on the permitting requirements for
installing a new water supply system, developing sources of water supply in connection
with such water supply system, and entering into contracts or other agreements for the
supply of water (6 N.Y.C.R.R. § 601.1-8). The CPC will raise legal questions regarding
a covenant on the deed for Crystal Spring-Silo A -- restricting use of its water to Ulster
County -- which is invoked by the proposed use of its water for a resort spanning Ulster
and Delaware Counties. Finally, the CPC will argue that the DEIS does not supply
sufficient legal and engineering detail regarding the Water Supply Application for the
Village of Fleischmanns to complete an adequate analysis.
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Conclusion

The DEIS fails to provide accurate and sufficient information needed to justify the
use of the Rosenthal Wells and Crystal Spring-Silo A for the Big Indian Plateau. It also
fails to provide sufficient information to justify use of the water supply system of the
Village of Fleishmanns for the Wild Acres and Highmount Estates portions of the resort.
As a result, the Commissioner cannot issue the findings required pursuant to 6
N.Y.C.R.R. 617.11 (d)(5). Therefore, Crossroad’s Ventures permit applications should
be denied.

D. Noise Impacts

CPC contends that the Belleayre Project presents substantive and significant
issues for adjudication since it will result in significant adverse noise impacts which
have not been and cannot be mitigated by Crossroads Ventures. Therefore,

Crossroads Ventures’ permit applications must be denied.

The CPC will present the testimony of Peter J. Smith and Mary Kopaskie who will testify
that the DE!S failed to mitigate the noise generated from the Belleayre Project
notwithstanding that the noise impacts will be intrusive. Mr. Smith and Ms. Kopaskie
will testify to the following:

1.) The Sound Impact Study (SIS) for the DEIS assumes that increases in
existing sound levels of 9 dBA or less are: “insignificant, temporary construction noise™'.
The DEIS improperly refers to the noise generated at these levels as “insignificant”.
Pursuant to DEC’ Policy Assessing and Mitigating Noise Impacts (“Policy”), DEC refers

to these levels as intrusive and may cause complaints. Yet, these impacts are

! Draft Environmental Impact Statement For Belleayre Resort at Catskill Park. September 2003.
Appendix 22 - Sound Impact Study. p. 4-2.
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dismissed in the DEIS without any discussion of mitigation. Clearly, according to the
DEC Policy, further consideration is needed.

2.} The DEIS states that typical blasting noise leveis range between 93 to 94
dBA at a distance of 50 feet. The DE!S also states that blasting noise levels will be
only 46 dBA for the proposed project which is 4 dBA below the existing ambient

daytime average sound level. The existing daytime sounds, as documented in the
DEIS, range from 41 to 50 dBA and are characterized by “wind rustling through the
trees” and the sound of a “nearby creek.” The DEIS wrongfully implies that, through
noise attenuation, these activities will not increase the current noise ievels in the area.
The DEIS erroneously concludes that: “blasting for this project is not o significantly
contribute to overall Project construction noise.” Blasting the mountaintop will create an
amphitheater effect and the noise levels will be in excess of existing, ambient wind and
creek levels. This is one of the factors which the DEC Policy requires that the DEIS |
consider. See DEC Policy page 10.

3.) Increased noise levels will impact local neighborhoods during construction of
the proposed Belleayre Project. The cumulative effects of blasting and construction will
increase the noise levels from levels associated with a rural community to those at
equal to an urban industrial area. See DEC Policy page 20. Additionally, the noise
levels will exceed ambient levels of a rural setting and will have significant impacts on
residents. Finally, the noise mitigation plans are not clearly defined and do not state
how noise will be regulated to control the impacts. This is required by the DEC Policy.
See DEC Policy pages 23-26.

4)) The community character noise impacts that have not been adequately
evaluated in the DEIS include:

2 Draft Environmental Impact Statement For Belleayre Resort at Catskill Park. September 2003.
Appendix 22 Sound Impact Study. p. 3-10.
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» Duration of noise, especially in the summer months when most residents are
outside and windows are open

« Noise impacts from trucks hauling fill (over 230,000 cubic yards) and
construction materials throughout construction

+ Noise impacts from trucks and vehicles to service the Resort once it opens

+ Increased traffic noise from Resort users

» Increased traffic noise from Belleayre Ski Center users

Conclusion

The Belleayre Project will result in significant adverse noise impacts which will
have long term detrimental effects to the surrounding communities which cannot be
mitigated and which are not outweighed by the social, economic and other essential
considerations. The DEIS did not take a hard look at these adverse impacts and does
not provide the Commissioner with an adequate legal or technical record on which to
predicate findings pursuant fo 6 N.Y.C.R.R.§ 617.11(d) (5). Consequently, the
Belleayre Project’'s permit applications must be denied. CPC requests that the issue of
the Belleayre Project’s adverse noise impacts should be adjudicated pursuant to 6
N.Y.C.R.R. § 624 4.

E. Traffic Impacis

CPC contends that the Belleayre Project will result in substantive and significant
traffic impacts which require adjudication since the DEIS’ traffic impact analysis
undervalued the impacts and underestimated the current traffic. CPC’s experts will
demonstrate that the Belleayre Project’s traffic impacts have not been properly
evaluated in the DEIS and that significant elements have been omitted from the

analysis.

27



CPC will offer the expert testimony of Brian T. Ketcham, P.E., whose curriculum
vitae is attached as Exhibit “CV-G”. The report prepared by Community Consuiting
Services is attached as Exhibit “G ®. In addition, Ferrradino & Associates, Inc.
evaluated the traffic impact analysis in the DEIS and found that it to be inaccurate and
incomplete. The “Ferradino Report” is attached as Exhibit “H*. Mr. Ketcham has
reviewed the Ferradino report and endorses its analysis and conclusions and is
prepared fo testify to the issues presented in the Ferradino report, many of which are
consistent with and support the findings set forth in Mr. Ketcham’s report.

Mr. Ketcham will testify that, in his expert opinion, the DEIS fails to address the
actual fraffic impacts from the Belleayre Project. He will testify to the findings and
conclusions in his report including but not limited to the following.

1.) The DEIS understates the magnifude of traffic associated with the Belleayre
Project and the magnitude of background growth which is likely to occur. The
underreporting of future conditions is based, in part, on the selection of 2008 as the
year of the traffic analysis despite it being only two years into the construction schedule.
If the year 2014 were used, which is the completion date, the growth in background
traffic on Route 28 would be double the traffic volume considered in the DEIS. Mr.
Ketcham’s report is attached hereto as Exhibit “I. The DEIS also fails to consider the
growth rate projected for the Ski Center from 5,000 skiers in 2003 to approximately
8,000 skiers by 2008. In addition the fraffic projections for the' Belleayre Project are
based on the median to low traffic rates set forth in the Institute of Transportation
Engineers (“ITE”) Trip Generation Manual. The ITE presents not only average
conditions in the field it also includes minimum and maximum rates observed in the
field. Notwithstanding that the Belleayre Project wilt depend on its success in attracting
visitors and guests, the DEIS does not consider the traffic generated based on higher

occupancy associated with a highly successful resort.
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2.) The DEIS also fails to consider the effects of the Belleayre Mountain Ski
Center expansion. Use of the Ski Center has increased dramatically since the 1999-
2000 baseline season for the DEIS. The increased use of the Ski Center is neither
reported in the DEIS nor is the increased use of the Ski Center associated with the

proposed expansion.

3.) The DEIS utilizes inappropriate traffic count figures for analyzing the worst
case traffic impacts. The use of Martin Luther King, Jr. holiday weekend traffic counts
as the worst case scenario does not reflect the significant number of days with a higher
volume of ski attendees during the 2002-2003 period. Counts takén by Mr. Ketcham in
the February of 2003 and included in Exhibit “I * reinforce this observation. Mr.
Ketcham has modeled the intersection of Route 28 and County Road 49A, the entrance
to the Belleayre Ski Resort, using both Saturday PM peak hour voiumes in the DEIS
and volumes more likely to occur in 2014 with the full Ski Resort build out and full
Resort occupancy. Exhibit "1 presents the results for a signalized intersection:
according to the DEIS, traffic at the intersection will operate at a Level of Service (LOS)

C; with more realistic 2014 worst case traffic, it will operate at a failed condition, LOS F.

4)) The DEIS fails to account for shuttle bus operation between Big Indian and
the Ski Center. Despite the assertion that 80% of trips to and from the Ski Center will
be by shuttle bus, the DEIS does not include shuttle bus trips. The DEIS fails to
account for a reasonable number of non-shuttle bus trips (i.e., auto trips) based on the
desires of skiers to arrive promptly at the Ski Center and avoid undue delays
associated with shuttle bus transportation. The Belleayre Project generated trips will
likely increase to 1000 trips in the Saturday P.M. peak hour, more than doubling the

traffic volumes measured in 2003.

5) The DEIS fails to assess the potential doubling of parking spaces and
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potential alternative parking locations proposed by expansion of the Ski Center and the
necessary increase in Ski Resort shuttle bus traffic; temporal distribution of trips and
the associated impacts during the various times of day and between competing uses;
vehicle occupancy factors; current bus service to the Ski Center and existing shuttle

bus service; accident and safety impacts or conditions in the Route 28 corridor.

8.) The DEIS does not account for any non-ski trips, such as those that are
made to off-site locations to expend the estimated $19.2 million in annual sales, which

are forecast to be made each year.

Conclusion

The Belleayre Project will result in significant adverse traffic impacts which will
have jong term detrimental effects to the surrounding communities which cannot be
mitigated and which are not outweighed by the social, economic and other essential
considerations. The DEIS did not take a hard look at these adverse traffic impacts and
does not provide the Commissioner with an adequate legal or technical record on which
to predicate findings pursuant to 6 N.Y.C.R.R.§ 617.11(d) (5). Consequently, the
Belleayre Project’s permit applications must be denied. CPC requests that the issue of
the Belleayre Project’s adverse noise impacts should be adjudicated pursuant to 6
N.Y.C.R.R. §624.4.

F. Aquatic Habitat

CPC contends that the Belleayre Project raises substantive and significant
issues for adjudication since the DEIS failed to adequately address the environmental
impacts of the water withdrawal on the area’s surface waters and aquatic habitat in the
vicinity of the project. The CPC will rely on the testimony of Dr. Piotr Parasiewicz to

demonstrate that the DEIS fails to adequately address the catastrophic impacts which
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the water regime for the Belleayre Project will have on the area’s aquatic resources. Dr.
Parasiewicz’ curriculum vitae is attached as Exhibit “CV-H “. Dr. Parasiewicz’ expert
report is attached as Exhibit “J *.

Dr. Parasiewicz will testify to the findings in his report including but not limited to
the following:

1.) The proposed Belleayre Resort at Catskill Park is located in the headwaters
of Lost Clove Brook and tributaries to Birch Creek, (third and second order tributaries of
Esopus Creek), as well as in headwaters of tributaries to Emory Brook (a second order
~ tributary of the Bush Kill). These high gradient, coldwater streams are classified as
Trout Spawning streams, or are recommended for upgrade to trout spawning
classification, and support a relatively vibrant fish fauna. Electrofishing data collected in
2000 by the NYS DEC (Mike Flaherty, Region 3) show a fish community dominated by
trout species. However, differences were noted in the fauna! composition between
upstream areas dominated by native brook trout and the lower portion of Birch Creek
(below the confluence with Crystal Spring Brook), dominated by brown and rainbow
trout. The number of juvenile trout recorded indicates healthy reproduction in these
streams. The accompanying species include low numbers of slimy scuipin, fongnose
dace, blacknose dace and white sucker, as is characteristic of New York coldwater
streams. The existing electrofishing data provides only a rough assessment of the
relative density of species within the fish community, but the overall community appears

appropriate for this type of stream.

Upstream of Pine Hill, the habitat quality of Birch Creek appears relatively
unimpaired. It has diverse habitat features and is well shaded, meaning low water
temperatures can be anticipated. However, the woody debris dams that provide
important habitat for brook trout are infrequent. Further downstream, between Pine Hill

and the confluence, substantial channel modifications can be observed. Lack of
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vegetation along some reaches of this section of the stream corridor may result in
elevated water temperatures. This would help explain the lower number of brook trout
recorded.

2.) The Belleayre Project will result in the following impacts:

« reduction of ground water levels and loss of base flow in adjacent streams,

* increased duration of low flows;

¢ increased water temperature;

e increased poliution levels;

+ modification of stream morphology;

« reduction of fish densities and a shift of community structure from one dominated
by trout towards generalist, warm water species (e.g. bluegill). Convincing proof
that this will be avoided has not been provided in DEIS documentation.

This habitat will be further stressed by the proposed expansion of the Belieayre Ski
Center.

3.) Dr. Michalski’'s expert analysis indicates that flows in the evaluated streams
are flashy, with a relatively low amount of ground water contributing to summer flows.
These flashy conditions may be caused by shallow soils due to historic deforestation of
the region (Parasiewicz 2000). This pattern is dramatic in the Catskill Mountains
because of the high instability of post-glacial till that accelerates topsoil removal. The
flashiness of flows is clearly visible on the Big Indian hydrograph. Flows in Catskill
mountain streams can increase by a magnitude of 45 (see Exhibit *J “, Figure 1).
Because of the low storage capacity of surface soils, another characteristic of the flow

regime is an extended duration of low flows.
4.) During four summer and fall seasons recorded at the Big Indian gauge,

stream flows remained under the 30% Tennant threshold for 63% of the time. During
the drought years of 2001 and 2002, flows fell below the 30% threshold for 90% of the
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time and for over 70 days without interruption. In addition, flows can stay below the
10 % threshold (delineating poor fisheries) for a period of two weeks continuously. In
Birch Creek, low flow durations are likely extended by early withdrawals of water for
snow making starting in September. The usual consequences of extended duration
and frequency of low flow conditions are elevated temperatures and poliution levels
(see Exhibit “J*, Figure 2). Canopy cover shading, variability in habitat structure, and a
substantial base flow are essential factors in mitigating this impact.

5.) In Birch Creek, the primary impact of the proposed project on aquatic fauna
will be through modification of its flow regime. This low flow regime will result from a
reduction of flow in the river due to increased ground water pumping and surface
withdrawals for snow-making and faster surface runoff due to increased impervious
area, removal of forest cover, filling and fragmentation of wetlands and compaction of
soils on the ski slopes. Increased runoff can result in higher peak flows, sediment
transport and subsequent channel alteration. Despite the proposed detention ponds,
increased stream flows could result in additional fine sediments being transported
downstream also due to erosion processes below the ponds. Fine sédiments reduce
the interstitial space in the gravel substrate, reducing macro-invertebrate production as
well as the survival of trout larvae (trout larvae actively utilize interstitial spaces
immediately after hatching). A secondary effect of detention areas can be elevated
temperature of pond water entering streams after a storm event. The removal of forest
vegetation and reduction of wetlands will inevitably lead to reduced subsurface water
storage capacity within the watershed, also contributing to lower stream flows during the
summer months. Reduced storage could also potentially reduce recharge of ground

water and lead to lower ground water intrusion into the streams.
6.) Using the data compiled by Dr. Michalski, in comparison with the present

situation, the proposed project would conservatively increase withdrawals by 0.3 cfs

which will result in a concomitant reduction in flow. Reduced flow means less wetted
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area (i.e. smaller river) which limits fish mobility and increases the vulnerability of small
fish to predation as shallow margins are removed first. Reduced flows increase the
separation between juvenile and adult trout habitats, forcing young fish to use high-risk
locations. Lower water depth and flow velocities also create habitat that is much less
suitable for fluvial specialists that require flowing waters. The expected result is a shift
of the fish community structure from specialized species towards habitat generalists.
More shallow, slower moving waters also warm faster, especially if ground water
contributions are diminished. Reduced intrusions from underwater springs may reduce
spawning success of trout and negatively affect their populations not only in Birch
Creek but in entire Esopus system. In the winter, ground water intrusions increase
water temperature in streams limiting creation of frazil ice. Lack of spring water can
lead to creation of anchor ice that can impact fish larvae as well as channel
morphology.

Additional impacts to fish habitat are associated with destabilization of the flow
regime. Higher peak flows can modify channel geometry creating an over-widen
channels as is the case on other rivers in the Catskills including the Beaver Kill.
Reduced number of pools leads to less diverse habitat structure and reduction of

canopy cover shading elevate summer temperatures even more. Increased sediment
| transport during higher flows could cause large deposition areas and even impact
bridges and culverts in the watershed. These impacts will be exacerbated by the
proposed expansion of the Belleayre Ski Center.

Conclusion

The DEIS fails to provide sufficient information to assess, or take a hard look at,
whether the Belleayre Project will cause significant adverse impacts to the aguatic
habitat in the area of the Project. Due to the complicated geological nature of the area

and the project size, in order to adequately identify the impacts on stream flows and
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aquatic habitat, a precise watershed-wide hydrological model is required. In addition, in
order to estimate the consequences of flow and morphological changes on resident fish
fauna, a quantitative habitat model must be prepared in conjunction with the
hydrological simulation. As a result, the Commissioner cannot issue the findings
required pursuant to 6 N.Y.C.R.R. § 617.11 (d)(5). CPC requests that the issue of the
Belleayre Project’s adverse impacts on fish habitat should be adjudicated pursuant fo 6
N.Y.CRR. §624 4.

G. Impacts on the Forest Preserve

CPC contends that the Belleayre Project raises substantive and significant
issues for adjudication since the DEIS failed to adequately address the significant
adverse impacts to the Forest Preserve and recreational opportunities for visitors to the
area. The CPC will rely on the testimony of Professor Chad Dawson to demonstrate
that the Belleayre Project will resuit in substantial adverse impacts to the Forest
Preserve land and resources due to the large increase in visitors to the area which the
DE!S predicts the Belleayre Project will generate. Professor Dawson’s curriculum vitae
is attached as Exhibit “CV —I*. Professor Dawson'’s letter opinion is attached as Exhibit
"K

Professor Dawson will testify that the DEIS predictions set forth in Appendix 26
indicate that the projected visitation will be approximately 637,800 visits to the Belleayre
Project. The Belleayre Project will generate more than ten times the current annuail
reported use of the trail visits on all trails in all areas of the Catskill Park. Even
assuming that each visitor will spend only one trip per year on Forest Preserve lands,
the Belleayre Project will result in a seven hundred (700%) percent increase in use of
the Forest Preserve trails. In anticipation that the visitors will be more likely to visit the
Forest Preserve lands in proximity to the Belleayre Project, the intensity of the use will

result in even greater adverse impacts. The DEIS fails to address these impacts. DEC
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has already acknowledged that the potential for overuse of the Forest Preserve lands
presents its greatest danger even before the Belleayre Project was proposed. The
Belleayre Project also undermines many of the values and goals set forth in the Catskill
Park Master Plan.

Professor Dawson will testify that the potential biological and ecological impacts
include trampled and disturbed vegetation, disturbance of breeding and nesting birds
and animal behavior, changes in the ecosystem due to physical changes in the
environment; physical changes to the trail system and visitor distribution and the
resultant social conditions which will result from increased visitation and use of the
Forest Preserve.

Conclusion

The DEIS fails to provide sufficient information to assess, or take a hard look at,
whether the Belleayre Project will cause significant adverse impacts to the Catskill
Forest Preserve. Due to the significant increase in visitors expected to at the Belleayre
Project, the likely impacts to the Forest Preserve will be significant. Yet, the DEIS fails
to evaluate the impacts to the Forest Preserve and the increased use of trails and
resources which will result from the Bellieayre Project. As a result, the Commissioner
cannot issue the findings required pursuant to 6 N.Y.C.R.R. § 617.11 (d)(5). CPC
requests that the issue of the Belleayre Project’s adverse impacts on the Forest
Preserve should be adjudicated pursuant to 6 NY.C.R.R. § 624 4.

H Wildlife and Habitat Impacts

CPC contends that the Belleayre Project raises substantive and significant
issues for adjudication since the DEIS failed to adequately address the significant

adverse impacts on wildlife, habitat and fauna. The CPC will rely on the testimony of
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Dr. Erik Kiviat to demonstrate that the DEIS fails to adequately attribute ecological
significance to the biodiversity of the project site and the Belleayre Project’s off-site
impacts. Dr. Kiviat's curriculum vitae is attached as Exhibit “CV-J*. Dr. Kiviat's report
is attached as Exhibit “L*. In addition, Dr. Michael Burger will testify concerning the
Catskill Important Bird Area. The Audubon New York lefter supporting the listing is
attached as Exhibit “M” “ and the resume of Dr. Burger is attached as Exhibit “CV-K*,
Graham Cox will support the testimony of Dr. Burger. His curriculum vitae is attached
as Exhibit “CV-L".

Dr. Kiviat will testify to the findings and conclusions in his rebort including but
limited to the following:

1.) The area provides diversity and rich biological resources. For example, large
- areas of forest near the Long Clove Trail are dominated or co-dominated by beech
which is likely unusuai for the Catskill Mountains and may provide special biodiversity
values associated with rare specialist insects, fungi or animals that use beech mast as
a critical resource. in addition, Dr. Kiviat identified diverse communities of forest floor
wildflowers, extensive hardwood forests, spring and seep habitats and streamside
habitats. The site is also potential habitat for Northernmonkshood which is designated

as a threatened plant species by the federal government.

2.) The zoological surveys in the DEIS were not adequate given the size of the
site and its seeming diversity. For example ornithologists typically consider 3-5 visits
per habitat to be sufficient to evaluate a site. Given the size of the site, its topography
and variety, the 8 day survey undertaken for the DEIS was not sufficient to characterize
the site. For example, the DEIS dismissed the possibility of the presence of significant
bird species on the site. However, the site is included as part of the Catskill Important

Bird Area as identified by scientists associated with Audubon New York.
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in 1988, Audubon New York, in its initial round of identifying Important Bird Areas

(“IBA”) in New York State, which was published in 1998, identified significant parts of
the Catskill Park and New York City watershed as Important Bird Areas using
internationally recognized selection criteria. The list of criteria can be found in National
Audubon’s web site attached hereto as Exhibit “N“. In its second round of research and
analysis, which is on-going, Audubon New York will be modifying the IBA boundaries
based on more thorough analyses using, among other tools, GIS data and integrating
this information with the “GAP analysis” study prepared by the DEC and Comell
University on behalf of the United States Department of the Interior which indicated
“gaps” in the protection of the State’s biological resources. This further analysis being
undertaken by Audubon New York supports including as part of the IBA tracts of Forest
Preserve and adjacent properties to the south of the Route 28 corridor which are
centered on the Belleayre Ski Center. However, the site is currently included for

~consideration and evaluation as part of an expanded Catskill Important Bird Area as
identified by scientists associated with Audubon New York. Audubon New York's IBA
technical advisory committee is currently evaluating the data prior to issuance of the
revised Catskill IBA listing.

Forest fragmentation and parcelization will degrade the intact hardwood forest
cover and fikely will result in an adverse impact on the assemblage of forest
responsibility species; species that rely on the particular habitat of a region for their
long-term conservation. This assemblage of forest responsibility species forms the
core of the IBA identification for this particular Catskill site. The portion of the IBA on
the Forest Preserve lands could be considered in the future for designation by DEC as
a Bird Conservation Area (BCA), for which a management plan specific to protection of

forest bird species would be prepared.

The Catskill Important Bird Area is one of the largest, most intact contiguous

habitats for the assemblage of forest responsibility species in the Appalachian
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Mountains Bird Conservation Region of New York State. As mentioned, responsibility
species are those that rely on the particular habitat of a region for their long-term
conservation because they are found at high relative abundances and/or have a
disproportionately high percentage of their populations in the particular Bird
Conservation Region. The forest assemblage of the Appalachian Mountain Bird
Conservation Region is composed of the following species: Black-and-white Warbler,
Black-billed Cuckoo, Black-throated Blue Warbler, Blue-gray Gnatcatcher, Canada
Warbler, Cerulean Warbler, Eastern Wood-Pewee, Hooded Warbler, Least Flycatcher,
Louisiana Waterthrush, Northern Flicker, Rose-breasted Grosbeak, Scarlet Tanager,
Sharp-shinned Hawk, Wood Thrush, Worm-eating Warbler, Yellow-throated Vireo.
Many other more common species also nest within the region. While not all of the
above-listed species breed within the Catskill Important Bird Area or on Belleayre
Mountain, many do and all of the species are likely to utilize the region during
migrations before and after the breeding season. The massive proposed Belleayre
Resort would cause fragmentation of this habitat and would destroy the functionality of

a significant segment of this important Bird Conservation Region.

3.) The zoological survey ignored rare or uncommon mammals which would be
expected to be present in the well-developed forests and rocky habitats present at the
site. The presence of the endangered Indiana Bat is dismissed notwithstanding that
the habitat appeared suitable for maternity roosting. In addition, the site appears
suitable for timber rattlesnake habitat which was all but ignored by the DEIS.

4) The DEIS fails to identify or discuss the potential significance of the
Belieayre Project on the extensive forests adjacent to the site. The site forms part of an
extensive forest, including the two largest designated wilderness areas of the Catskill
Park. The extensive forest, including the site and the adjacent wilderness areas are
essential features of the Park and support wide-ranging, area-sensitive or forest interior

species.
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5.) A rare plant survey should have been conducted as part of the DEIS process
in order to identify rare species in the Catskills in flowering and non-flowering form.and
sedges of statewide or regional significance.

8.) The site survey did not adequately evaluate the site for the presence of
Wood and Spotted Turtles, species of special concern and Spring Salamander and Red

Salamander which are both regionally rare but which may have been discovered with a
thorough analysis.

7.) The streams on and adjacent to the site support trout Brook Trout and slimy
sculpin which depend on cool flowing water with high dissolved oxygen content and
good water quality. As indicated in the expert reports in the Petition for Party Status,
the Belleayre Project will cause significant erosion on steep slopes and elsewhere on
the site which will result in increased turbidity nutrient levels and temperature which
would decrease the dissolved oxygen in the local streams. In addition, as indicated in
reports provided by experts in the Petition for Party Status, pesticides and nutrients

from operation of the golf courses will threaten the fish population of the local streams.

Conclusion

The DEIS fails to provide sufficient information to assess, or take a hard look at,
whether the Belleayre Project will cause significant adverse impacts to the wildlife and
wildlife habitat. Due to the significant alteration in the topography of the site and its
associated dramatic deforestation, the Belleayre Project will result in significant loss of
wildlife resources and habitat. The loss will not be limited {o the Project site. Rather,

the impacts will be felt on adjacent state lands including lands dedicated to natural
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resource preservation and wildemess experience. The DEIS fails to evaluate the
wildlife resource and habitat impacts which will result from the Belleayre Project. As a
result, the Commissioner cannot issue the findings required pursuant to 6 NY.C.RR. §
617.11 (d)(5). CPC requests that the issue of the Beileayre Project's adverse impacts
on wildlife resources and habitat should be adjudicated pursuantto 6 N.Y.C.R.R. §
624.4.

I. Forestry Impacts

CPC contends that the Belleayre Project raises substantive and significant
issues for adjudication since the DEIS failed to adequately address the significant
adverse impacts on the extensive forestlands of which the site forms one component.
On either side of the Big Indian site are extensive fracts of wilderness areas of the New
York State Forest Preserve. Yet, the DEIS does not account for private forest
fragmentation which will result from development of the site including habitat and
biological impacts. In addition, notwithstanding that private forest land continues to be
lost at an alarming rate in the Catskill region, the DEIS does not account for the

cumulative loss of this significant resource.

The CPC will rely on the testimony of Dr. Myma Hall and Ms. Mary L. Tyrrell to
demonstrate that the DEIS fails to adequately address the loss and fragmentation of
private forestland and the forest impacts which will result from the Belleayre Project.

Dr. Hall's curriculum vitae is attached as Exhibit “CV-M" , Ms. Tyrrell's curriculum vitae
is attached as Exhibit “CV-N “ and their report is attached as Exhibit “O". Dr. Kiviat and
will also testify concerning the impact of fragmented forest on the biodiversity of the

region.

Dr. Myrna Hall and Dr. Kiviat will testify to the findings and conclusions in their

reports including but not limited to the following:
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1.) Private forest land, now estimated to account for 1.4 million acres of land
within the study area defined as a portion of the New York City Catskill and Delaware
Watersheds is disappearing at a rate of 16,187 acres per year for a total of 145,685
acres between 1992 and 2001. The rate is likely to proceed over the next decade which
would result in the loss of another 162,000 acres of private forestland and a significantly
fragmented forest resource. Fragmentation, parcelization and loss of private forest
lands in the areas near the site will be accelerated with the construction and operation
of the Belleayre Project.

2.) The largely forested Catskill/Delaware Watersheds are under tremendous
pressure from development. Two prominent features of the Catskill region are the
nearly 300,000 acres of public forest fand and the 1,854 square miles of catchment
known as the Catskill/Delaware watersheds. Forest fragmentation and parcelization will
degrade the biodiversity of this important area of second growth forest and will diminish
the biodiversity of the regional forest. The Belleayre Project will result in the loss of
intact forestlands which now extend on either side of the Big Indian parcel. This loss
will result in an increased edge effect, with the associated introduction of weeds,

nuisance species, loss of breeding habitat and the ioss of woodiand bird species.

3.) Given the extensive tract of forest land on the site and adjacent thereto, it is
reasonable, and consistent with the known literature concerning forestlands of this
expanse and type, that it supports wide-ranging, area sensitive and forest interior
species such as black bear, fisher, bobcat, barred owl, diverse bird species and the
timber rattlesnake. The DEIS fails to assess the impact that fragmenting the forest will

have on these and other species.

4.) As indicated in section 1 of the Petition for Party Status, and in the

correspondence from Audubon New York, the site will likely be included as part of the
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Catskill Important Bird Area as identified by scientists associated with Audubon New
York. The Catskill important Bird Area is one of the largest, most intact contiguous
habitats for the assemblage of forest responsibility species in the Appalachian
Mountains Bird Conservation Region of New York State. The massive proposed
Belleayre Resort would cause fragmentation of this habitat and would destroy the

functionality of a significant segment of this important Bird Conservation Region.

Conclusion

The DEIS fails to provide sufficient information to assess, or take a hard look ai,
the Belleayre Project's significant adverse impacts on the extensive forestiands of the
region of which the site forms one component. Due to the dramatic deforestation of the
site, the Belleayre Project will result in forest fragmentation and a significant loss of
wildlife resources and habitat. The loss will not be limited to the Project site. Rather,
the impacts will be felt on adjacent state lands including lands dedicated to natural
resource preservation and wilderness experience. The DEIS fails to evaluate these
wildlife resource and habitat impacts which will result from the Belleayre Project. As a
result, the Commissioner cannot issue the findings required pursuant to 6 N.Y.CRR. §
617.11 (d)(5). CPC requests that the issue of the Belleayre Project’s adverse impacts
on the forestiands should be adjudicated pursuantto 8 N.Y.C.R.R. §624.4.

J. Aliernatives

CPC will present evidence that none of the alternatives considered by the
applicant are discussed in a way that provides a meaningful basis to evaluate the
environmental impacts of the proposed action, because of the utter lack of detail in the
evaluation of alternatives considered, the absence of smaller scale alternatives, and
critical deficiencies in the analysis of impacts for the applicant's preferred plan
(Sections 3 and 4). According to 6 NYCRR § 617.9(b}5)(v): “The description and
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evaluation of each alternative should be at a level of detail sufficient to permit a

comparative assessment of the alternatives discussed.”

The DEIS falls far short of this standard, since the necessary detail either is
absent or very limited, thereby utterly thwarting the requisite comparative assessment of
alternatives. CPC will identify a number of substantive deficiencies in the DEIS’s
analysis of the impacts of the proposed action, particularly as this information relates to
the comparative evaluation of alternatives, CPC will offer the testimony of John
Elisworth, Manager of Environmental Programs for Cashin Associates, P.C., and John
Altschuler, Hamilton, Rabinovitz and Altschuler, whose curriculum vitae are attached as
Exhibit “CV-0“ and Exhibit “CV-P* respectively. Mr. Ellsworth and Mr. Altschuler will
testify to facts and conditions set forth in their reports attached as Exhibit “P“ and “Q",
including:

1. The applicant'’s analysis and conclusions regarding a one golf course/one
hotel option as required by the scoping document is flawed. The applicant’s conclusion
‘that a one golf coursefone hotel option is not financially feasibie is erroneous, and

further ignores the natural resource benefits and other benefits of such an option.

2. The applicant has completely failed to analyze any other reasonable
alternatives of smaller scale or magnitude, Among the alternative uses for the subject
property that should be examined in the DEIS is a facility, scaled down significantly
from the proposed plan, which focuses primarily on addressing the local shortfall of
lodging identified in the DEIS. Such an alternative could be designed o provide a
range of lodging options, similar to the proposed project, and also could include suitable
amenities (e.g., one or more restaurants, lodging-related shops and recreational
facilities, to name a few). It would be appropriate for this alternative to include a
number of variants, which examine a range of options for lodging facilities and

amenities.
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3) The analysis of reasonable alternatives must be evaluated as a means to
eliminate, avoid or mitigate the significant adverse impacts which will result from the
proposed Belleayre Project. in light of the significant adverse environmental impacts
associated with development on the east side of Belleayre Mountain, a western
alternative must be evaluated.

According to the Applicant’s consultant (HVS), while the calculated expected
return for Scenario 1 (development of the entire program on east and west parcels) was
the highest at 14.7% and Scenario 5 (development of only the Wildacres golf club and
resort) produced an expected IRR of 10.7%, both are marginal returns. The
consultant's report further stated that Scenario 1 would require the stronger yields
associated with the detached lodging units to counterbalance the risk of investment in
the hotel and country club components. Given the applicant’s stated strong expected
returns produced by the detached lodging unit component, it is reasonable to expect
that a program that includes the development of Wildacres in its entirety, including the
detached lodging units could produce an acceptable risk-adjusted return, and is worth

careful consideration.

The two components of the Applicant’s program involve two very different parcels
of land, the development of which have varied implications for the environment. The
western parcel is already partiaily developed with existing infrastructure and its runoff
flows to the less-threatened Pepacton reservoir. The eastern parcel is undeveloped
forestland and runoff from development there would flow to the more sensitive water
body, Esopus Creek. Limiting the development to the western parcel would decrease
infrastructure investment costs, risks, and the overall environmental impact. The
following examples should be evaluated through SEQRA and adjudication of the

alternatives.
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» The Wildacres Alternative - Development of only the western parce! of the site,
comprised of the ‘Wildacres’ component, with the detached units. The inclusion of
the detached units in the analysis may counterbalance the risk associated with the
hotel/spa and golf amenities. Under this alternative, the eastern portion of the
property could be sold to New York City or State or fully protected as forest lands,
with conservation easements.

¢« The Reduced Scale Residential Alternative - An ali-residential development of a
reduced scale that capitalizes on the remaining land by selling either to a public
entity or to individual owners or by setting it aside as a preserve as an amenity to
the development. A residential community could be centered on a singie golf club
and the remaining portion of the site could be sold to a public entity that would
create a nature preserve.

» The Natural Amenity Alternative - A destination development focused on
alternative outdoor activities or recreational attractions that take advantage of the
natural amenity of the unique pristine wilderness of upstate New York. This
alternative might include a hotel/spa resort that offers an equestrian center,
mountain biking and hiking trails or yoga retreat, offering a combination of
amenities that would contribute a higher profit margin than a golf course and
result in less environmental impact than a golf course.

» The Single Golf Course (on western parcel) Alternative - A mixed vacation and
residential development. This alternative would capitalize on shared amenities
such as a single golf course on the western parcel of the site, club and possibly a

golf school, with a nature preserve, developed over possibly a smailer site
assemblage.

4.) The applicant's analysis and conclusions regarding a “no-action” alternative
are flawed because they assess only as-of-right development possibilities in absence of
the proposed project. The “no-action” alternative is also inadequate because it
speciously concludes that the proposed project will provide conservation benefits
beyond maintaining the status quo. The absence of analysis on a no-build aiternative is

further evidence that the full range of reasonable alternatives has not been addressed.

Conclusion

The DEIS fails to provide sufficient information to assess, or take a hard look ata
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full the range of reasonable alternatives. In addition, as a result of the cumulative
impacts associated with the proposed expansion of the Belleayre Ski Center, a reduced
scale alternative must be evaluated in a manner which allows a comparison of
environmental impacts and mitigation measures. Due to the lack of reasonable
alternative analysis, DEC will not be able to make the requisite findings under SEQRA
that the selected alternative minimizes or avoids adverse environmental impacts to the
maximum extent practicable. The inadequate alternatives section does not provide the
Commissioner with an adequate legal or technical record on which to predicate findings
pursuant to 6 N.Y.C.RR. § 617.11(d) (5). Consequently, the Belleayre Project’s permit
applications must be denied. CPC requests that the issue of the Belleayre Project’s
alternatives be adjudicated pursuantto 6 N.Y.C.R.R. § 624.4.

K. Cumulative impacts

The CPC will present evidence that the DEIS does not address the cumulative
impacts which will result from construction and operation of the proposed Belleayre
Project and the proposed expansion of the Belleayre Mountain Ski Center. Although
the Belleayre Project is wed to the proposed expansion of the Belleayre Mountain Ski
Center, the DEIS fails to acknowledge the synergistic and cumulative impacts which will
occur. The two projects will resuit in cumulative impacts on the availability and
adequacy of potable water supplies, surface water flow and aquatic habitat, traffic, use
of Forest Preserve lands, and secondary growth. A discussion of these cumulative
impacts by CPC’s experts is set forth in this and the other sections of the Petition for
Party Status

According to the DEIS, the most recent version of the Ski Center’s unit
management plan calls for increasing snowmaking capacity, adding parking spaces,

expanding the lodge, and constructing new ski trails. See DEIS at 1-7. These ambitious
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improvements are aimed at substantially increasing annual skier visits to the Ski
Center. Annual visits at the Ski Center between 1998 and 2002 ranged from 75,000 to
142,000 visits; according to the DEIS with future plans calling for an increase in the
usage to 225,000 skier visits. See HVS Economic Evaluation at 2-5. A higher goal of
250,000 annual skier visits has been attributed to Ski Center Superintendent Tony
Lanza in the local media. See Jay Braman Jr., “Belleayre seeks trails into Pine Hill
Community,” CATSKILL MOUNTAIN NEwS, Mar, 5, 2003. According to the DEIS, “The
Belleayre Resort at Catskill Park will bring to fruition the creation of a four season world-
class Resort associated with the Belleayre Mountain Ski Center as contemplated in
State and regional planning studies prepared over the last 40 years. The project is
designed to complement both the active and passive recreational opportunities
provided by the Belleayre Mountain Ski Center surrounding New York State Forest
Preserve lands.” DEIS page ii.

Moreover, the planned improvements are cited as a factor critical to the success
of the Project. The HVS Economic Evaluation states:

An important consideration here is the potential for future
improvements to the [Belleayre Mountain] Ski Center. In order for
the Ski Center to truly function on the level of the proposed Resort
(and not, in fact, detract from the Resort’s market orientation), a
major redevelopment of the lodges and other supporting facilities
should be completed. Although the facility is currently state-
owned, the current management team appears to be aware that a
major upgrade will be necessary for the Ski Center fo function in
this regard. See DEIS at 1-5to 1-7,

Although future improvements at the Ski Center are cited in the DEIS as support
for the Project’s “purpose, need and benefits,” the DEIS makes no effort fo otherwise

identify and assess how the simultaneous development of the Project and expansion of
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the Ski Center will cumulatively impact the environment. Pursuant to SEQRA
regulation, an EIS is required to assess significant cumulative impacts. 6 N.Y.C.R.R.
617.9(b)(5)(ii))(a). “Cumulative impacts” are defined as “impacts on the environment
that result from the incremental or increased impact of an action(s) when the impacts of

that action are added to other past, present and reasonably foreseeable future actions.”

The failure of the DEIS to incorporate an assessment of the expansion planned
for the Ski Center is confounding, given that the Ski Center is State-owned and
f operated by the DEC. The DEC is itself responsible for the planned upgrade, which is
not speculative but certain. The DEC’s Ski Center expansion plans, which call for
“ambitious expansion of the size of the facility,” have existed as at least a “rough draft”
since at least May 2002. See Jay Braman Jr., “Belleayre Planning Underway,” CATSKILL
MOUNTAIN NEWS, May 22, 2002 (attributing information to Ski Center Superintendent
Tony Lanza.

On information and belief, DEC has, in its possession, a draft unit management
plan (“UMP") for the Belleayre Mountain Ski Center expansion. The Director of the Ski
Center, Mr. Tony Lanza, has on numerous occasions lead discussions on the nature of
the proposed expansion as reported in several newspaper articles which are attached
as Exhibit “R*. As early as March 2003, Mr. Lanza stated that the draft UMP would be
released for public comment in short order. In fact, these expansion plans were
discussed at a public meeting at the Ski Center in March of last year.?’ On March 28,
2004. a Freedom of Information Law request was submitted to DEC for the draft UMP
which considers the proposed Belleayre Ski Center expansion. DEC has not yet made
this record available. DEC, as lead agency for the Belleayre Project, must require

consideration of the cumulative impacts of these two projects.

The proposed expansion is consistent with, and goes beyond, the 1998 final
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UMP for the Ski Center which lists 24 management objectives for modernization and
expansion. In 1998, the UMP indicated that the skier carrying capacity increased to
4,500 skiers daily. Currently, according to Mr. Lanza, “We at (sic) 6,000 per day and
we are planning for 7,000 to 9,000 per day. That would mean over 250,000 skier visits
per year with an estimated secondary economic impact on the surrounding
communities of $88 million.” The 1998 UMP lists the 24 management objectives
including: replacing lift # 8, increasing snowmaking; expanding Overlook Lodge; adding

several new ski trails; and, adding a reception lodge and tubing park.

As guardian of the Forest Preserve, DEC has a higher responsibility to ensure
that the Ski Center expansion and its associated impacts are fully disclosed and
considered in connection with the Belleayre Project. The Commissioner must be fully
informed concerning the proposed expansion before any decision can be made on
whether the SEQRA findings can be issued in accordance with 6 NYCRR § 617.11.

The Traffic Impact Study noted, however, that traffic in the area varies
significantly by season, time of day, and d'ay of the week (Traffic impact Study at 44;
DEIS at xiv) and concluded that the greatest increases in traffic will occur during the
morning and evening hours of the peak ski season. SeeTraffic impact Study at 3. To
accommodate these increases, the consultants recommended numerous improvements
and mitigation measures, including additional turn lanes at two intersections on NY
Route 28 and a new fraffic signal. See Traffic Impact Study at 44-45; DEIS at xiv-xv.

In its present form, the traffic study addresses the traffic generated by the Ski
Center in only two respects. First, a weekend of record attendance at the Ski Center in
year 2000 was used to develop the background traffic level during the peak seasons.
See Traffic Impact Study at 3. Second, the study noted that annual traffic volumes on

Route 28 have been increasing two percent annually; to account for “some additional
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growth that is expected at the Belleayre Ski Resort,” the consuitant used a three _
percent annual growth rate to project the background traffic volume for 2008, the year
the proposed Project is expected to be fully open. With respect to this iatter modeling
assumption, the consultant noted that the extra one percent added to the annual growth
rate in background traffic accounted for only “some” additional growth at the Ski Center.
According to the consultant, “[a]ny specific developments proposed for the [Ski Center]
would typically require the completion of a traffic impact analysis specific to the Project
... the additional one percent added to the background growth rate is not meant to

replace the SEQR requirements of an additional development.”

As the traffic consultant itself acknowledged, to the extent that additional
development is planned at the Ski Center, such development undermines the
sufficiency of the DEIS’ present projections and requires additional SEQRA analysis.
As noted above, additional development is most certainly planned for the Ski Center,
including increased snowmaking'capacity, additional parking spaces, expansion of the
lodge, and construction of new ski trails. According to the DEIS, the aim of these
improvements is to attract 200,000 to 225,000 skier visits annually. Because annual
skier visits between 1998 and 2002 ranged from 75,000 to 142,000 visits,* and year
2000 data was used to develop peak traffic estimates, (Traffic Impact Study at 4) the
reported deveiopment plans of the Ski Center represent a substantial increase in visits
and related traffic that have not been accounted for in the DEIS’ impact analysis. The
DEIS is thus incomplete until appropriate cumulative impact analysis is completed.
Such analysis must account for the traffic increases associated with the expansion of
the Belleayre Mountain Ski Center, as well as any other environmental impacts

expected to result from the development and increased attendance.

L Community Character
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The CPC will present evidence that the DEIS does not address the adverse
impacts to community character which will result from construction and operation of the
proposed Belleayre Project. The DEIS omits consideration that the Project will result in
any community character impacts by narrowly defining the concept. However, SEQRA
defines the term “environment” broadly to include, “the physical conditions which will be
affected by a proposed action, including ... existing patterns of population
concentration, distribution, or growth, and existing community or character." ECL § 8-
0105(6). Accordingly, “the impact that a Project may have on population patterns or
existing community character ... is a relevant concern in an environmental analysis.”
Staff and Workers Ass’n v. City of New York, 68 N.Y.2d 359, 366 (1986).

The DEIS concludes that, with respect to the existing use of the Project site and
the land use and community character of adjacent land, no mitigation measures are
required because no adverse or significant impacts have been identified. See DEIS at
3-135, 3-140. The DEIS’ conclusion that there will be no impact upon community
character is based upon its assertions that: (1) “the Resort will be fairly self-contained
[and thus] there will not be an affect on community character;” and (2) the Project will
merely “re-introduce resort development uses into an area that historically supported

such development locally and on a large scale.”

CPC will present evidence that DEIS treatment of community character is
critically flawed. Mr. Peter Swift will testify concerning smart growth and the Belleayre
Project’s impacts on policies designed to achieve sustainable development. Mr. Swift's
curriculum vitae is attached as Exhibit “Q “. Mr. Peter Smith and Ms. Mary Kopaski will
testify in accordance with their report (which is attached hereto as Exhibit “A%), including
but not limited to the following:

1.) One of the most important characteristics of the Catskilis is its vast amount of
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open space. Approximately 500 acres of forested, open space will be directly altered if
the Belleayre Project is approved. The Catskill Mountains have been recognized as a
significant natural resource in New York State. The Catskill Forest Preserve Public
Access Plan recognizes that the Catskill Forest Preserve is an invaluable asset to the
quality of life and economic vitality of the Catskill region and management of the
Preserve is imperative.

The open space impacts that have not been evaluated in the DEIS would include:

« Source of topsoil has not been identified which will impact the loss of agricultural
land;

» Cumulative impacts and secondary growth impacts from construction of the
Belleayre Project and the expansion of the Belleayre Ski Center;

» The potential over use of the Forest Preserve lands, trails and resources;

« Loss of the wilderness and forest character of the area;

« Land use changes from forested land to more intensive development that will
result in more impervious materials and a loss of the open space on the
mountain top;

» Potential loss of an additional 1,387 acres with ho guarantees from the applicant
on specific ways the remainder of the property is to be protected;

+ Impact on Route 28 as a scenic drive — and potentially as a State designated
Scenic byway;

+ The scale and design of the hotels is out of context with the immediate area and

the evolution and development of the Catskills.

2.} The DEIS inaccurately porirays the benefits and impacts of the Belleayre
Project on community character. For example, the economic impacts of the proposed
project will have a significant adverse impact on the existing community character as
they will impact the number and type of jobs available, future surrounding land uses

and the need for additional housing. These economic impacts are improperly assessed
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in the DEIS including:

» The source of topsoil has not been identified and the impacts of loss of
agricultural land; |

« Land use changes from forested land to more intensive development;

« Problematical methodologies used in the economic analysis of the DEIS
(boundaries, assessment of economic benefits, use of “average household
income”);

« The use of all of New York State (including the New York City Metropolitan Area)
rather than eliminating this area that skews the economic analysis;

« Characterization of the local economy and labor force is inaccurate and the area
is, in fact, a growing and vibrant portion of the State;

+ Overstatement of the number of quality or living wage jobs and potential salary
impacts that the proposed projéct will have on the region;

» Overstatement of existing unemployment rates and the need for this project as a
“‘catalyst” for new development;

+ Understatement of average household incomes to make the area appear to be in
a depressed state when, in fact, the area has experienced economic
improvement over the past ten years and especially since 9/11;

« Lack of Per Capita Income analysis to illustrate the economic condition of the
region when compared to the rest of the State;

« No recognition of the changing tourism industry and, in particular, the local
movement away from large scale, all inclusive resorts to niche market providers;

» The potential impacts on hamlets by creating one “large-scale” development that
would be allegedly self-contained and compete “head-on” with existing
businesses;

» Secondary growth impacts (second/vacation homes, new housing construction,

impacts on Route 28, economic impacts on the hamlets, cumulative impacts with
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the expansion of Belleayre Ski Center and overall fiscal impacts) are not
considered.

3.) Community character impacts of the proposed Belleayre Project are tied to
the probable population growth that can be expected from the project, yet this
population growth is ignored in the DEIS. This population growth will impact community
character of the region and, in particular, the Towns of Shandaken and Middletown
The community, neighborhood and social impacts that have not been evaluated in the
DEIS include:

« Increased truck traffic and traffic generated by the project;

« Increased cost for road maintenance (Route 28) because of increased truck use
in hauling fill, construction materials, landscape materials and the other traffic
generated by the project;

« Inclusion of “gated communities” to create exclusive enclaves in an area
historically known as open and inclusive;

« No consideration given for population growth and the need for additional housing
for lower paid employees;

» Meeting the broad definition of “in harmony” from either zoning code as the
standard for special use permit requirement;

» The community vision as outlined in the community survey and workshops;

+ Population growth potentials are not considered and are likely to have impacts

on schools, fire, police and other services.

The cultural and historical impacts which will result from the Belleayre Project
have not been adequately identified or evaluated by the DEIS. The area of the
Catskills w\hich will be impacted by this Project has a long and rich cultural history.
Often referred to as "America’s First Wilderness” because scholars trace the

beginnings of conservation to this area, the region has long be renowned as a
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vacation and recreation area for recreational pursuits directly related to the beauty
and aesthetics of the area. (hitp://www.catskillcenter.org/region.html). Ironically,
because of the sheer size of the Belleayre Project and the highly water intensive
nature of its recreational use, i.e. golfing, this project will undermine the very natural

and cultural attributes that have made this area unique resource that it is today.

In celebration of the one hundredth anniversary of the Catskill Park, Christopher
Olney of the Catskill Park Centennial Committee made the following observation
regarding the Park:

« The Park’s great value, appeal and uniqueness lies in this mix of public
and private land across the landscape, manifesting itself as untouched
wilderness areas and public recreation facilities intermingled with working farms
and forests, scattered residences, and small-town communities. This mix forms
both a diversity of land cover types across the region, benefiting many types of
wildlife, and a diversity of scenery and beauty in the region, benefit residents and
visitors alike.

» Indeed, the beauty of the Catskills lies not only in the pristine spruce-fir
summits, rugged road outcrops, vast forest tracts, hidden lakes, boulder studded
trout streams, and graceful waterfalls, but also in the open hay meadows and
dairy pastures, magnificent reservoirs, secluded homes in quiet hollows,
undulating railroads, old barns and stone walls alluding to our agrarian past, and
bustling, colorful main streets. All these things together and in close proximity to
each other give the Catskill region its charm and identity. The Catskill Park is
certainly a grand experiment in how human communities can coexist with
wilderness; geographically intermingled and historically entwined. The Catskill
Park Centennial Celebrating 100 years in 2004, Christopher Olney.
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» This area truly represents a unique intermingling of land uses. The
Catskill Park is truly one of the Nation’s unique “parks” because it encompasses
both public and private lands, unlike most other public parks. According to Alf
Evers, renowned Catskill historian, with the creation of the Catskill Park, “the
word ‘park’ took on an extended meaning to the people of the region...the new
kind of park...was owned by the people and might be used by them except in
ways that might damage the conservation goals of the park.”
(www.catskilipark100.org/history/cp.htm). Indeed, of the Catskill Park’s 705,500
acre area, approximately 41 percent of the Park’s land area is public and 59
percent is private. 1d.

» Contrary to the DEIS, the Belleayre Project does not represent a
continuation of the area’s resort history and culture. Rather, this proposal will
overwhelm and destroy the diverse and intermingled land uses that currently

characterize the area.

« CPC will present evidence that DEIS’ treatment of cuitural resources is
critically flawed. Mr. Peter Smith and Ms. Mary Kopaski will testify in
accordance with their report, that among other issues, "The scale and design of
the hotels is out of context with the immediate area and the evolution and
development of the Catskills”.

« Furthermore, the DEIS fails to adequately consider impacts to historic
resources despite the fact that the following sites listed on the National Register
of Historic Places are located within the affected project area: the Zen Mountain
Monastery (Camp Wapanachki), Old St. Rt. 28 at junction with Miller Road,
Temper, New York; District School No. 14, Academy Street, South of junction
with Birch Creek Road, Pine Hill, New York; EIm Street Stone Arch Bridge, Elm
Street, over Alton Creek, Pine Hill, New York.....
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Conclusion

The DEIS fails to provide sufficient information to assess, or take a hard look at
the significant adverse impacts to community character. Due to the lack of
consideration of community character and neighborhood impacts, the Commissioner
will not be able to make the requisite findings under SEQRA that the selected
alternative minimizes or avoids adverse environmental impacts o the maximum
extent practicable. The inadequate community character evaluation does not
provide the Commissioner with an adequate legal or technical record on which to
predicate findings pursuant to 6 N.Y.C.R.R. § 817.11(d) (5). Consequently, the
Belleayre Project’s permit applications must be denied. CPC requests that the issue
of the Belleayre Project’s impacts on community character be adjudicated pursuant
to 6 N.Y.C.R.R. § 624 4.

M. Sediment and Erosion Control

The CPC contends that the failure of the DEIS and application to adequately
address stormwater controls, erosion and sedimentation of the areas surface waters
raises substantive and significant issues for adjudication. The DEIS fails to describe,
anticipate, and mitigate the effects of large areas of land disturbance (up fo 25 acres at

a time) in connection with the particular soils and geology of the project sites.

The CPC will rely, in part, on the testimony of Mr. Paul Rubin, Principal
hydrogeologist with HydroQuest, a hydrological consulting firm based in Stone Ridge,
New York. Mr. Rubin’s resume is attached to this Petition. Steven R. Garabed, a senior
engineer from Carpenter Environmental Associates, Inc., whose curriculum vitae is
attached as Exhibit “CV-R*, will testify that the Applicant has not provided sufficient

information to justify a waiver of the 5-acre disturbance limit. The Carpenter
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Environmental Associates Report is attached hereto as Exhibit “S”. CPC will also rely
on the testimony of Dr. Paul S. Mankiewicz, Ph.D. whose curriculum vitae is attached
as “CV -U", Dr. Mankiewicz report is attached hereto as Exhibit “V". Mr. Garabed. Dr.
Mankiewicz and Mr. Rubin will testify to the following:

1.) As indicated, the applicant’s phased construction plan proposes to disturb up to
25 acres of soil at one time during Phase | and up fo 16.4 acres during Phase 1l.
Disturbances of this magnitude would likely cause severe water quality impacts and are
not in compliance with permit limits. The New York State General Permit for
Stormwater Discharges Associated with Industrial Activities from Construction Activities,
Permit No. GP-02-01, limits areas of unprotected, exposed soil to no more than 5 acres
at any given time without prior written approval from DEC. Limiting the phasing of
construction activities to disturb less than 5 acres or less at a time reduces sediment
loadings to wetlands and watercourses; however, exposure of 16-25 acres of bare soil
on a mountainside will compromise the effective management of stormwater runoff and
may result in catastrophic sediment loading of receiving waters during rain events. The
sensitivity of the site including the nature of the soils on the site, the steep slopes and
its location amidst important trout streams and the Catskill/Delaware watershed justify a

condition that not more than one acre be disturbed at any one time.

2.) According to EPA, sediment from one acre of a construction site can be
equivalent to 1000-2000 times the sediment loading from one forested acre. In addition,
clay particles often remain suspended for 6-9 months and even longer which could
allow these particles to enter the New York City water supply distribution system.
Elevated turbidity and suspended sediment present public health concerns for unfiltered
water supplies. This will also be of concern due to the discharge to the Esopus Creek
which is an impaired water body listed on the New York State list pursuant to section
303 (d) of the Clean Water Act. The DEIS fails to provide the public and interested
parties with the level of information required for review under SEQRA.
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3.) The DEIS does not consider and evaluate the impacts of the region's
lacustrine clay (lake clay) deposits. In the vicinity of the project area there are two
distinct clay-rich glacial units that may readily be entrained into turbulent stream flow
- and into runoff over exposed sediments which will occur during project construction.
Lacustrine clays are concentrated in the valley bottoms of relict giacia!\ takes such as
Shandaken and Peekamoose, and clay-rich sediménts pose the greatest water quality
threat in the Esopus Creek basin. The DEIS does not give adequate attention to the
nature and specific hydrogeology of these clay deposits, resulting in underestimates of
sediment increases following storm and other high water events. The DEIS fails to
incorporate inadequate mitigation for this significant impact.

4.) The Applicant has stated that the CP series of plans exemplify the level of
planning and phasing that will be completed for ali phases of the project. However, the
CP series of plans do not possess sufficient detail to warrant granting of a waiver. For
example, CP-15 contains a table that lists the various erosion control technologies,
which can be used at the site based on the slope of the specific area requiring
mitigation. Based on this plan twenty different technologies could be used in an area
with slopes greater than 100%.

5.) The Applicant does not show which technology has been selected for use.
Prior to starting work in an area, the Applicant, the DEC and the public must know
exactly what erosion controls will be used. Without knowing which technology is being

used, it is impossible to assess the potential environmental impacts of the waiver.

6.) The Applicant should be required to show exactly how erosion and sediment
control would be addressed in an area. The Applicant is requesting that NYSDEC
waive its disturbance requirement, but the Applicant has not properly demonstrated that

proper erosion and sediment controls will be used to protect these large areas of soil
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disturbance. Without specific erosion control plans and details the Applicant’s waiver
request shouid be denied.

Conclusion

The DEIS fails to provide sufficient information o assess, or take a hard look at,
whether the Belleayre Project will cause significant adverse impacts to the sediment
and surrounding water bodies that will be affected by erosion off the site. The DEIS did
not take a hard look at the adverse impacts and does not provide the Commissioner
with an adequate legal or technical record on which to predicate findings pursuant to 6
N.Y.C.R.R.§ 617.11(d) (5). Consequently, the Belleayre Project’s permit applications
must be denied. CPC requests that the issue of the Belieayre Project’s adverse
impacts on sediment and erosion control be adjudicated pursuantto 6 NY.C.R.R. §
624.4.

N. Sto‘rmwater Management Plan

The CPC will present evidence that the DEIS and the applications do not contain
sufficient information to analyze stormwater impacts from the proposed Belleayre
Project. CPC will demonstrate that the use of the WinSLAMM model to characterize
pre-development conditions related to stormwater runoff at the project site was
improper and that operation of the effectiveness of the stormwater management
infrastructure will not achieve the results predicted by the applicant.

The CPC will also demonstrate that the neither the DEIS nor the appilications
and supporting documentation show whether the project will meet the Total Maximum

Daily Load (TMDL) for phosphorous.

CPC will rely on Steven R. Garabed, a senior engineer for Carpenter
Environmental Associates, whose curriculum vitae is attached as Exhibit “R* and
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Professor Robert Pitt, Ph.D., M.S.C.E. whose curriculum vitae is attached as Exhibit
“CV-§" Mr. Garabed's report is attached as Exhibit “S". Professor Pitf's report is
attached as Exhibit “T".

Professor Pitt will testify that the WinSLAMM model employed erroneous
assumptions as inputs into the model; that the model was not properly calibrated and
the data was not properly verified. Without use of the appropriate local calibration and
verification data, errors in poliutant discharge estimates cannot accurately be made. in
support of CPC’s position, Professor Pitt will testify that:

1) The WIinSLAMM model should not have been used to predict pre-
development conditions relating to stormwater runoff. The model was developed to

predict stormwater runoff from post-development conditions.

2.) Neither the DEIS nor the supporting documents describe the data and
assumptions used as input to the model. Good modeling practices were not employed
by the applicant; therefore, the model cannot be relied on to predict the Belleayre
Project's impacts.

3.) Due to their poor design, the stormwater detention ponds will not achieve the
volume of stormwater reduction or pollutant mitigation claimed by the applicant.

4.) The DEIS did not accurately predict the pollution loading from snowmelt.
Studies have demonstrated that pollution loads from snowmelt can exceed pollution
loads from mild weather storm events. Adequate mitigation, therefore, has not been
inciuded in the design of the stormwater detention ponds.

5.) The impacts from stormwater runoff on nearby trout and trout spawning

streams have not been addressed,
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Mr. Garabed will testify that the DEIS must reflect the phosphorus loading from
the site using current data; discharge permits, and planned or completed projects, so
that an accurate and up to date assessment of compliance with the TMDL can be
completed. In support of CPC’s position, Mr. Garabed will testify to the following:

1) The NYSDEC has developed a Total Maximum Daily Load (TMDL) for
phosphorus within the Ashokan Watershed. According to Appendix 10 of the DEIS,
there is flexibility in the loading assigned to non-point sources since as of 1996, the
actual phosphorus loading from non-point sources was less than the allocated loading.
Data from 1996 is not sufficient to make a determination as to whether there is
available loading within the Ashokan Watershed today.

2) After over eight years, there has likely been additional development, which
has increased the phosphorus loading within the watershed. The cumulative impact of
all projects since 1996 and any proposed projects, which would be concurrent with the
construction phase of the Belieayre project, must be considered in determining whether
the TMDL will be complied with. For example, the NYSDEC recently released the Draft
SPDES permit for the Shandaken Tunnel. This permit includes the Shandaken Tunnel
as an additional point source within the watershed and allocates 10,457 kgfyr to the
Shandaken Tunnel. |

3) Since the discharge from the Tunnel was unaccounted for in the original
TMDL allocations, the proposed allocation of 10,457 kgfyr exceeds the 8,026 kg/yr
margin of flexibility for non-point sources, meaning that no additional inputs of

phosphorus would be allowable.

Conclusion
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The DEIS fails to provide sufficient information to assess, or take a hard look at,
whether the Belleayre Project will meet the TMDL for phosphorous in the stormwater
management plan. The DEIS did not take a hard look at the adverse impacts and does
not provide the Commissioner with an adequate legal or technical record on which to
predicate findings pursuant to 6 N.Y.C.R.R.§ 617.11(d) (5). Consequently, the
Belleayre Project’s permit applications must be denied. CPC requests that the issue of
the Belleayre Project’'s adverse impacts on phosphorous loading be adjudicated
pursuant to 6 N.Y.C.R.R. § 624 4.

P. Stormwater Treatment — Chitosan Acetaie

CPC will present evidence that the applicant proposes to treat captured
stormwater in detention basins with an allegedly “environmentally-friendly” flocculent
called chitosan acetate before pumping the treated stormwater into forested land. CPC
will present expert testimony to show how there is conflicting information on the toxicity
of this flocculent to rainbow trout. Since there is a genuine question as the toxicity of
this flocculent, tHe Applicant must be required to evaluate the potential toxicity of Storm
Klear under site specific conditions. Steven R. Garabed, senior engineer at Carpenter

Environmental Associates, whose will testify that in his expert opinion:

1) The information found in Appendix 2 of the DEIS claims that Chitosan used at
the proposed dose of 1 to 2 mg/l is not toxic to rainbow trout. In fact, toxicity to cultured
rainbow trout was observed at concenirations as low as 0.075 mg/l after 24 hours of

exposure.

2.) The applicant should evaluate the potential toxicity of this flocculent by
completing bioassay testing on a stormwater sample collected from the first
stormwater/sediment basin installed at the project site. Without such testing, the use of

Storm Klear at the site may cause an adverse impact to the trout population of the
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receiving waters.

Conclusion

The DEIS fails to provide sufficient information to assess, or take a hard look at,
whether the use of Chitosan for the Belleayre Project will be toxic to fish. The DEIS did
not take a hard look at the adverse impacts and does notf)rovide the Commissioner
with an adeguate legal or technical record on which to predicate findings pursuant to 6
N.Y.C.RR.§ 617.11(d) (56). Consequently, the Belleayre Project’'s permit applications
must be denied. CPC requests that the issue of the Belleayre Project’s use of chitosan
be adjudicated pursuant o 6 N.Y.C.R.R. § 624.4,

Q. Mining Permit

Crossroads Ventures has not applied for a Mined Land Reclamation Permit.
Pursuant to the New York State Mined Land Reclamation Law and its implementing
regulations, a mining permit is required for the proposed Belleayre Project. See ECL §§
23-2701 et seq. The Mined Land Reclamation Law requires that: “any person who
mines or proposes to mine from each mine site more than one thousand [1,000] tons or
seven hundred fifty [750] cubic yards, whichever is less, of minerals from the earth
within twelve successive calendar months ... shall not engage in such mining unless a
permit for such mining operation has been obtained from the [DEC]." ECL § 23-2711();
6 NYCRR 421.1(a). The statute defines "mining" as “the extraction of overburden and
minerals from the earth” and "mineral" means “any naturally formed ... solid material
located on or below the surface of the earth,” including peat and topsoil. See ECL §
23-2705(7), (8); 6 NYCRR 420.1(j), (k). Although the Mined Land Reclamation Law
does not require a permit for the excavation, removal and disposition of minerals from
construction Projects or excavations in aid of agricuitural activities, this exception is
“exclusive of the creation of water bodies.” See § 23-2705(8); 6 NYCRR 420.1(k).

65



According to the DEIS, development of the proposed Belleayre Resort will
necessitate the cutting and filling of nearly 1 million cubic yards of soil and bedrock.
See DEIS at 3-6. The mining aclivity for the Belleayre Project will necessitate the
stripping of 6,800 cubic yards of soil and the blasting of 18,200 cubic yards of rock to
create the Project’s detention ponds for treated wastewater. See DEIS at 2-55. These
plans, which involve the mining of 25,000 cubic yards of minerals (more than 30 times
statutory threshold) within a 12-month period for the creation of a water body requires a
mining permit.

Given the immense quantities of rock to be blasted and soil to be stripped, there
may be additional mining activities planned for the Project that require mining permits.
This failure to apply for the requisite permit and meet the requirements of the Mined
Land Reclamation Act precludes any finding that the DEIS is complete. Significantly, all
mining permit applicants must develop a land-use plan and furnish a financial surety.
See 6 NY.CR.R. §§422.1,423.1. A mined land use plan sets forth in detail the
applicant’'s mining and reclamation methods,; the financial surety, established as a
condition precedent to the issuance of a permit, is conditioned upon conformance with
the applicant’s mined land-use plan. 6 NY.C.R.R. § 422.1 and 423. The surety—
which may be furnished in the form of a bond, irrevocable letter of credit, or certificate
of deposit—is intended to insure that a Project Sponsor does not begin extractive
activities without the financial wherewithal to complete the appropriate reclamation. 6
N.Y.C.R.R. § 423.1(c), (d).

Remarkably, despite this enormous amount of proposed blasting and earthmoving, the
DEIS concedes that the financing is not yet in place for the Project’s construction. The
HVS Economic Evaluation notes, for instance, that the developer intends to affiliate
both components of the proposed resort—eastern and western—with nationally
recognized hotel chains. However, brand affiliation (and the accompanying financing)
has not yet been established for the Project. See DEIS at 1-2.

66



Project approval in the absence of a financial surety raises the possibility that
construction of the Proiect might begin—entailing the blasting of bedrock and the
stripping of soil on a scale never before seen in the region—without any guarantee that
the Project will ever be finished. The present terms of the DEC’s draft permits therefore
leave open the possibility that substantial damage may be done to the mountain without
any degree of accountability if the Project does not come to fruition. Accordingly, a

mining permit and the attendant financial surety is an absolute must for this Project.

Conclusion

The application for permits to construct and operate the Belleayre Project must
be denied due to the failure of the DEIS to include an evaluation of the requirements of
the Mined Land Reclamation Law and a permit application and mined land use plan
pursuant fo ECL, Article 23, Title 27. Consequently, the Belleayre Project's permit
applications must be denied. CPC requests that the issue of the Belleayre Project’s
failure to apply for a mining permit and provide financial security for mining and
reclamation be adjudicated pursuantto 6 N.Y.C.RR. § 624 4.

R. Pesiticides

The CPC contends that the DEIS did not adequately address the potential
impacts from pesticide use on the proposed Belleayre Project Golf Courses. CPC
offers the testimony of Dr. Walter Knisel, Ph.D and Dr. Paul Mankiewicz in support of
the Petition for Party Status. Dr. Knisel's curriculum vitae is attached as “CV-T". Dr.
Knisel's report is attached as Exhibit “U”.

1) The LEACHM model the Applicant used to evaluate post-development

pesticide transport was run using an inaccurate assumption about the depths of soils at

the site after development. The modeling was based on erroneous assumptions and
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data concerning soil depths at the site. The model also greatly overestimates the

attenuation of pesticide loading to transport to surface and groundwater.

2.) The pesticide discharges will exceed the limits set forth in the Wildacres Draft
SPDES permit due to the defective stormwater plan as designed. The Big Indian Draft
SPDES Permit does not include any effluent limits for the pesticides and therefore the
permit provides no protection against violation of the water quality standards as
established in 6 NYCRR § 703.5 or water quality criteria as described in DEC T.0.G.S.
1.1.1 are exceeded in surface or groundwaters.

3.) The modeling of pesticide leaching to groundwater erroneously uses a default
assumption of 2.5 meters of soil above the water table or bedrock. The Belleayre
Project plans require only 8 inches of topsoil on the golf course over gravel and sand
underdrains, or, in some areas, other boundary conditions such as bedrock. These
conditions will likely channel pesticide-laden runoff into the micro-detention ponds and

to surface water resources, or into bedrock fractures and then into groundwater.

4.) The pesticide monitoring wells set forth in the Draft SPDES Permits will not
ensure the protection of water quality. Water quality monitoring must not only occur on
a regularly scheduled basis, but samples must be taken from sources that actually
reflect any water quality impacts that are occurring since the monitoring requirement is
designed to protect drinking water and sensitive trout-spawning habitat from pesticides
which can harm human and aquatic iife if not detected. The Draft SPDES Permits at
issue here, however, designate groundwater monitoring wells that are entirely
insufficient to detect such impacts. The monitoring wells will be installed into bedrock
400-700 feet below the golf course, therefore, they will not serve as adequate
monitoring wells because pesticides are unlikely to reach that deep into the aquifer. To

monitor infilration and pesticide contamination of groundwater, the Applicant should
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use shallow overburden wells. Moreover, only 15 of the 31 pesticides listed on the

SPDES permits can be analyzed by currently Certified Laboratory methods.

Conclusion

The application for permits to construct and operate the Belleayre Project must
be denied due to the failure of the DEIS to include an adequate evaluation of the
pesticide impacts to ground and surface waters in violation of ECL, Article 17 and
SEQRA. Consequently, the Belleayre Project’s permit applications must be denied.
CPC requests that the issue of the Belleayre Project’'s adverse impacts to water quality
be adjudicated pursuantto 6 N.Y.C.R.R. § 624.4.

V. Conclusion

For the foregoing reasons, the Catskill Preservation Coalition requests that it be
granted party status in the adjudication of the significant adverse impacts which will
result from the Belleayre Project. Alternatively, in the event that the Catskill
Preservation Coalition is denied party status, the CPC requests that each individual
member organization listed above be granted individual party status based on the
substantive and significant issues which have been set forth in this Petition of Party
Status.

To:  Honorable Richard Wissler, Administrative Law Judge
New York State Department of Environmental Conservation
Office of Hearings and Mediation Services
625 Broadway
Albany, New York 12233
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Dated: April 23, 2004
Albany, New York Respectfully Submitted,

Law Office of Marc S. Gerstman
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Albany, New York
518-432-4100

Mr. Daniel Ruzow, Esq. |
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Attorneys for Crossroads Ventures, LLC
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Ms. Carol Krebs, Esq.

Assistant Regional Attorney

New York State Department of Environmental Conservation
Region 3
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Belleayre Resort at Catskill Park

1.0 Executive Summary

The Belleayre Resort at Catskill Park is proposed in the Catskill Region, specifically, the
Towns of Shandaken and Middletown. The project's community character impacts are
vast and essentially, unconsidered, in the DEIS prepared for the project. The following
summarizes the community character impacts and the deficiencies of the DEIS in
addressing these issues:

1.1 Visual Impacts

Visual impacts resulting from construction of the Belleayre Resort will be significant and
will adversely affect community character. The DEIS materially underestimates these
impacts. The methodology used by the DEIS does not fully comply with the DEC Visual
Impact Assessment Policy in that “line-of-sight” profiles are not included; at a minimum,
these should have been completed for several of the points along Route 28 that were
identified in the DEIS as “potentially visible areas along roadways” and from the Village
of Pine Hill. As such, the method used in the DEIS Visual Impact Study (Appendix 21)
does not include the minimum required by the DEC Policy System Program Policy on
Assessing and Mitigating Visual impacts.

The DEIS Visual Impact Study for Belleayre Resort does not comply with the DEC

Program Policy on Assessing and Mitigating Visual Impacts because of the following
reasons:

+ DEC requires that the worst-case scenario for visual impacts be explored, which
was not done. This would likely be from hiltops directly adjacent to the proposed
resort.

+ The minimum requirements of a Visual impact Analysis include "line of sight”
profiles, which were also not done.

Prepared for Friends of Catskill Park by peter j. smith & company, inc. 1
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Based on a review of the surrounding topography, a worst-case scenario for visual
impacts should be completed from across the valley; namely Rose Mountain, Monka Hill
and Hog Mountain. The visual impacts from the Village of Pine Hill and Route 28 would
be the most frequently observed due to the development there and would have the
greatest impact on community character, as identified on figure 3-25A of the DEIS,
however these views have not been included in the DEIS. Impacts to both Pine Hill and
Route 28 were dismissed without any visual simulations or line-of-sight drawings being
completed to illustrate how clear-cutting the mountain and the introduction of mowed
fairways would change the forested character of the mountain.

The visual impacts that have not been adequately evaluated in the DEIS would include:

Visual impact analysis within five miles of the project, specifically from Pine Hill
and Route 28 are not adequate

Visual impacts of blasting the top of a currently forested and undisturbed
mountain with no consideration to the changes in topography

Visual impacts and potential erosion of stockpile areas and the lack of a stockpile
management plan

Visual impacts of clear-cutting over 500 acres and turning much of the area into
lawned golf courses and buildings

Loss of forest land that includes the destruction of over 278,000 trees

Light polution, including night glow, lighting visible from an elevation perspective
and glare from lighting during the winter (snow glare), on an historically “dark”
region

Impacts on panoramic views and vistas along Route 28 and from other places
within a five mile radius of the project site

Prepared for Friends of Catskilt Park by peter j. smith & company, inc. 2
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1.2 Noise Impacts

The Sound Impact Study (SIS) for the DEIS assumes that increases in existing sound
levels of 9 dBA or less are: “insignificant, temporary construction noise”"; there is no
clear indication of how they will mitigate the noise impacts because the DEIS offers an
evaluation of noise, not a mitigation plan for the noise that will result. To cal these
levels “insignificant” downplays the level that DEC calls intrusive and may cause
complaints. These impacts are dismissed in the DEIS and further consideration is
needed.

The DEIS states that typical blasting noise levels range between 93 o 94 dBA ata
distance of 50 feet. The DEIS also states that blasting noise levels will be only 46 dBA
for the proposed project which is 4 dBA below the existing ambient daytime average
sound level. The existing daytime sounds, as documented in the DEIS, range from 41
to 50 dBA and are characterized by “wind rustling through the trees” and the sound of a
“nearby creek.” The DEIS is implying that, through noise attenuation, they will not
increase the current noise levels in the area. The determination by the DEIS is that:
“blasting for this project is not to significantly contribute to overall Project construction
noise.” Blasting the mountaintop will create an amphitheater effect and the noise levels
will be in excess of existing, ambient wind and creek levels.

Increased noise levels will impact local neighborhoods during construction of the
proposed Belleayre Resort at Catskill Park. The cumulative effects of blasting and
construction will increase the noise ievels from a rural community to that equal to an
urban industrial area. Additionally, the noise levels will exceed ambient levels of a rural
setting and will have significant impacts on residents. Finally, the noise mitigation plans
are not clearly defined and do not state how noise will be regulated to control the
impacts.

The community character noise impacts that have not been adequately evaluated in the
DEIS would include:

. Duration of noise, especially in the summer months when most residents are
outside and windows are open

. Noise impacts from trucks hauling fifl (over 230,000 cubic yards) and construction
materials throughout construction

. Noise impacts from trucks and vehicles to service the Resort once it opens

. Increased traffic noise from Resort users

. Increased fraffic noise from Relleayre Ski Center users

T oraft Environmental impact Statement For Bellzayre Resort at Catskif Park. September 2003. Appendix 22 - Sound Impact Study.
,4-2.

g Draft Environmental lmpact Statement For Belieayre Resort at Catskill Park. September 2003. Appendix 22 Sound impact Study.

p. 3-10.
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1.3 Open Space Impacts

‘One of the most important characteristics of the Catskills is the presence of a vast
amount of open space. Approximately 500 acres of forested, open space will be forever
altered upon approval of the proposed project. The Catskill Mountains have been
recognized as a significant natural resource in New York State, The Catskill Forest
Preserve Public Access Plan recognizes that the Catskill Forest Preserve is an
invaluable asset to the quality of life and economic vitality of the Catskiil region and
management of the Preserve is imperative.

The open space impacts that have not heen evaluated in the DEIS would include:

Source of topsoil has not been identified impacts the loss of agricultural land

Cumulative impacts and secondary growth impacts

The intensive use of the Forest Preserve

Loss of the wilderness and forest character of the area

Land use changes from forested land to more intensive development that will

result in more impervious materials and a loss of the open space on the

mountain top

. Potential loss of an additional 1,387 acres with no guarantees from the applicant
on specific ways the remainder of the property is to be protected

+ Impacton Route 28 as a scenic drive — and potentially as a State designated
Scenic byway

. The scale and design of the hotels is out of context with the immediate area and

the evolution and development of the Catskills

[ ] L N [ I
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1.4 Land Use, Neighborhood and Economic impacts

The economic impacts of the proposed project could have the biggest impact on the
existing community character as they will impact the number and type of jobs available,
future surrounding land uses and the need for additional housing. These economic
impacts are assessed in the DEIS, yet much of the analysis contains inconsistencies
and errors with data sources. The economic analysis must be clear, concise and
accurate to paint a true picture of the existing and projected economy. This is the only
way that the economic benefits and costs can be assessed for the proposed project.

The economic impacts that have not been evaluated in the DE!S would include:

« Source for topsoil has not been identified and the impacts of loss of agricultural
land

. Land use changes from forested land to more intensive development

. Problematical methodologies used in the economic analysis of the DEIS
(boundaries, assessment of economic benefits, use of “average household
income”)

. The use of all of New York State (including the New York State Metropolitan
Area) rather than eliminating this area that skews the economic analysis

. Characterization of the local economy and labor force is inaccurate and the area
is, in fact, a growing and vibrant portion of the State

. Overstatement of the number of jobs and potential salary impacts that the
proposed project will have on the region

. Overstatement of existing unemployment rates and the need for this project as a
“catalyst’ for new development

. Understatement of average household incomes to make the area appear to be in
a depressed state when, in fact, the area has experienced economic
improvement over the past ten years and especially since 9/11

. Lack of Per Capita Income analysis {0 ilustrate the economic condition of the
region when compared t0 the rest of the State

« No recognition of the changing tourism industry and, in particular, the local
movement away from large scale, all inclusive resorts to niche market providers

. The potential impacts on hamlets by creating one “large-scale” development that
would be self-contained and compete “head-on” with existing businesses

. Secondary growth impacts (second/vacation homes, new housing construction,
impacts on Route 28, economic impacts on the hamiets, cumulative impacts with
the expansion of Belleayre Ski Center and overall fiscal impacts) are not
considered
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1.5 Social Impacts

Social impacts of the proposed project are tied to the probable population growth that
can be expected from the project, yet this population growth is ignored in the DEIS.

This population growth will impact the social aspects of the region and, in particular, the
Towns of Shandaken and Middietown. The DEIS states that because the project is
*self-contained”, there are no community character impacts. This statement ignores the
social costs of the proposed project.

The social impacts that have not been evaluated in the DEIS would include:

+ Increased truck traffic and traffic generated by the project

. Increased cost for road maintenance (Route 28) because of increased truck use
in hauling fill, construction materials, landscape materials and traffic generated
by the project

+ Inclusion of “gated communities” to create exclusive enclaves in an area
historically known as open and inclusive

. No consideration given for poputation growth and the need for additional housing
for lower paid employees

. Meeting the broad definition of “in harmony” from either zoning code as the
standard for special use permit requirement

« The community vision as outlined in the community survey and workshops

. Population growth potentials are not considered and are likely to have impacts on
schools, fire, police and other services
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2 0 Community Character Assessment

2.1 Proposed Project and Purpose of this Report

Crossroads Ventures, LLC has proposed a large-scale resort development in the
Catskill region and specifically, the Towns of Shandaken and Middletown. The
Belleayre Resort at Catskill Park development is proposed for the mountaintop area on
both sides of Belleayre Ski Center. According to the DEIS, this large-scale
development, over 500+ acres of disturbed mountaintop, generally includes:

. Two 18-hole golf courses

. Two hotels (150 rooms and 250 rooms)

« Ciubhouses

. Four restaurants in new buildings (75, 150, 150 and 300 seats)
. Restaurant in existing Marlow Mansion (150 seats)

. Various Recreational Facilities — tennis courts, pooals, driving range
« Two full service spas

. Conference Center (500-seat ballrooms, meeting rooms)

. Children’s Center

. 88 units in 22 quad buildings (2 bedroom)

. 80 units in 20 triplex buildings (3 bedroom)

. 168 units in 21 octoplex buildings (2 bedroom)

« 35 units (4 bedroom)

. 21 lot subdivision - single family

The scale of this development will forever impact the entire Catskill region. The impacts
on these communities must be carefully assessed and evaluated as part of the DEIS
presented to the NYS Department of Conservation during the review and approval
process. The DEIS fails to address the community character impacts in an appropriate
way.

This report includes a general description of community character and how it is defined.
By researching various SOUrces, a general definition of community character is
developed. From this, a description of community character, as it specifically relates to
the Catskill region was determined, for the purposes of the community character
analysis, the Catskill Region will include, but not be limited to the Town of Kingston,
Town of Hurley, Town of Olive, Town of Shandaken, Town of Hardenburgh, Town of
Middietown and all hamlets and villages within these communities. The Re-
Assessment of the DEIS evaluates the document from the perspective of community
character, and how the proposed development may impact the Catskill region, and
specifically, the Towns of Shandaken and Middletown; closer scrutiny is given to these
communities because the project is located within their municipal boundary. The
impacts identified are correlated to the Long Form EAF and are discussed as they relate
to the two communities.
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22 Defining Community Character

The Catskills are one of God’s better creations and we are blessed to live
in the heart of it. And what we savor and respect in this treasured
landscape has had a birth of relevance among the people who live and
labor in the great metropolitan areas around us.®

Consideration of the “community character” of the Catskill region and Towns of
Shandaken (Ulster County) and Middietown (Delaware County) is essential when
considering the proposed development of Belieayre Resort at Catskill Park. Unlike so
many other aspects of the DEIS prepared for Crossroads Ventures, LLC, defining
community character is not a “science” with a specific answer. Community character
is something that is experienced, seen, felt and cherished by people that live ina
community and those that visit. We all know what the community character is when we
experience it and we know when it has been impacted by changes.

The Merriam-Webster Dictionary defines “community” as:

The people with common interests living in a particular area

An interacting population of various kinds of individuals in a common location
A group of people with a common characteristic or interest living together

A group linked by a common policy

A body of persons or nations having a common history or common social,
economic, and political interests

. o - s L]

“Character” is defined as:

. One of the attributes or features that make up and distinguish an individual
. A feature used to separate distinguishable things into categories
. Main or essential nature especially as strongly marked and serving to distinguish

Based on these definitions, community character can be defined as the traits or
attributes, both tangible and intangible, of a region that are identifiable and bind
residents and visitors together. These include both physical and psychological bonds
within the historic, cultural, natural, built, poliical and economic environments.
Community character is often referred to as a “sense of place”. “Geographers
have...examined both the character intrinsic to aplace as a localized, bounded and
material geographical entity, and the sentiments of attachment and detachment that
human beings experience, express and context in relation to specific places.” The
Catskilis Mountains are what defines the community character of the Catskill region.

3 Route 28 Corridor Committee Transmitial Letter — March 1954,
# The Dictionary of Human Geography. “Sense of Place”. p. 731.
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3.0 SEQRA and Community Character

The State Environmental Quality Review Act (SEQRA) process requires that impacts on
community character be considered for all proposed developments. SEQRA and its
regulations define “environment” as “the physical conditions which will be affected by a
proposed action, including land, air, water, minerals, flora, fauna, noise, objects of
historic and aesthetic significance, existing patterns of population concentration,
distribution or growth and existing community or neighborhood character.® In the
SEQRA regulations, §617.7(viii) includes impacts that must be addressed, such as
those that include a substantial change in the use or intensity of use of land, including
agricultural, open space or recreational resources.

The courts of New York and NYS DEC have explicitly held that neighborhood character
is a "physicai condition of the environment under SEQRA.™ For example:

» The Appeliate Division (New York State’s intermediate appeliate court) upheld a
decision to deny a hard rock mine permit based on adverse impacts to the
historical and scenic character of the community including visual and other
community impacts that couid be sufficiently mitigated.”

. The Appellate Division found that he examination of adverse economic impacts
from a proposal to build a new Wal-Mart was proper “in the context of assessing
the probability and extent of the change it would work on the overall character of
the community, as a result of an increased vacancy rate among commercial
properties in the downtown area— an entirely proper avenue of inquiry, even
within SEQRA.”®

. In an Interim Decision agreeing that community character was an issue for
adjudication, the NYS DEC Commissioner made the following observation
regarding community character: At times, the issue of community character may
intertwine and overlap with issues such as noise, aesthetics, traffic and cultural
resources, and a commissioner’s final determination may “necessarily involve a
judgment that integrates all the relevant facts with respect to all those issues.””

8 EGL §8-0105 and 6 NYCRR B17.2.
: Chinese Staff Workers v NYC, 68 NY2d 359, {1886).
. { and Construction Company v Cahifl.
Wal-Mart v North Elba.
® in the Matter of Palumbo Block Company
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3.1 Existing Community Character of Catskill Region

The Catskill Mountains have been recognized as a significant natural resource in New
York State. Over 100 years ago, New York State recognized the uniqueness and
beauty of the Catskill region, which has been an attraction to visitors for over a century.
New York State describes the area in the following way:

The Catskill Park is a mountainous region of public and private lands in
Ulster, Greene, Delaware and Sullivan Counties — “the forest preserve’
counties. Ninety-eight peaks over 3,000 feet high form an impressive
skyline. Its biend of public and private lands is typical of large parks in
Europe, where people and unique lands have coexisted for centuries. The
Catskill Forest Preserve is the state land within the Catskill Park. Since
its creation in 1885, it has grown from 34,000 to almost 300,000 acres.”"

The Catskill Forest Preserve Public Access Plan completed in August 1999 by the NYS
DEG and NYS DOT recognizes the importance of the Catskill region for all of New York
when it states:

The quality and character of the lives of people of New York depend upon
the quality and character of the natural resources, which support our
lives. The Catskill Forest Preserve is one of New York’s great natural
resources...The biological and economic value of the forest preserve is
rooted in the quality of its natural resources — clean water, land and air -
and the inestimable beauty of the landscape.

Tourism groups have long recognized the value of the Catskills within New York State.
This statement by the Hudson Valley Network is how many would describe the Catskill
region and, specifically, the Towns of Shandaken and Middietown.

Quaint, historic towns, from Phoenicia and Pine Hill to Fleischmanns,
Margaretville, and Andes, offer unique flavors of relaxed, comfortable
living along gurgling streams, beneath imposing peaks, and bathed in
crisp mountain air. Outstanding, one-of-a-kind restaurants off all flavors
(no chains here) present palate-pleasing fare, and charming cabins,
motels, B&Bs, and lodges offer weary travelers snug sleeping in serene
settings at the end of the day... Small villages and towns, Phoenicia,
Margaretville, Pine Hill are home to shops offering charming gifts, local
crafts, specialty foods...We are the guardians of a wel-kept secret. !

b http:ffwww.dec.state.ny.us/websitefdlf.’publands/catsﬁndex.htmi#SpecialAreas.
1% http:icatskilis. hvnet.comiroute28.him.
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Officials and residents in the Catskills also understand the uniqueness and beauty of
the Catskills. The Route 28 Corridor Study completed for the Town of Shandaken
recognizes the character of the Catskill region, and the desire to direct development to
existing nodes and “developed” areas.

The various hamlets along the [Route 28] corridor provide services to the
visitor and should serve as the hubs for future concentrated
development, other than that which requires a jocation with specific
physical features. Development in the two communities has tended to
respect the topography and unique natural feature ~ the mountains —
by nestling small clusters in the villages and hamlets that exist. Private
lands are almost exclusively confined to the narrow stream valleys and
hollows below the higher peaks.™

Local, not-for-profit organizations have been working for decades to protect the
Catskills. The Catskill Center remains committed to protecting the outstanding natural,
cultural and historic resources of the Catskill Mountain region.” They describe the
Catskills as:

Encompassing greater than six counties and over 6,000 square miles of
mountains, forests, rivers, and farmland, the Catskills are often
referred to as America's First Wilderness because scholars trace the
beginnings of the environmental conservation movement {o this
heautiful area. With almost three dozen mountain peaks over 3,500 feetin
elevation and six major river systems, the Catskilis are an ecological
resource of significant importance. Pure air and water, rich farmland,
parks and forests, clear-flowing streams, cascading waterfalls, grand
panoramic views, and historic villages characterize the Catskills. Long
renowned as a prime vacation destination, the Catskills offer a variety of
recreational opportunities including hiking, skiing, snowmobiling, camping,
biking, rock and ice climbing, canoeing, fishing, hunting, bird-watching, or
just plain rubber-necking.

2 Route 28 Corridor Study. p. 8.
s nitp:/fwww.catskilicenter orgfcenter. html,
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While each group or individual will define specific aspects of community character that
impact them directly, there are several obvious aspects of the communities that bind
them together and that all can agree upon. For the Catskilis region and, specifically, the
Towns of Shandaken and Middletown, these would include:

. Peaks and Valleys — The Catskill region is characterized by peaks and vaileys
and includes some of the most spectacular mountains in New York State. In
much of the Catskills, the mountaintops have remained virtually undeveloped
while the valleys, induding the Route 28 corridor, have experienced small-scale

_residential, commercial and tourist-related development. The mountains are
covered with forests that blanket the mountaintops with green in the summer,
vibrant reds, orange and yellows in the fall and white snow caps in the winter.

« Scenery — The mountains in the Catskill region are generally second growth
forests. Local, County and State residents and officials recognize these forests
as a significant resource. The clear flowing streams, crisp mountain air, grand
panoramic views and waterfalls all add to the natural experience that
characterizes the Catskill region. The natural state enhances the scenery of the
entire Catskill region. :

. Rural - Driving through Shandaken and Middletown along Route 28 in the
valleys of the Catskill mountains, the experience includes a winding, valley road
that follows the natural topography of the region. In most of the Catskill region,
there are no large-scale, high-density developments located on the mountaintops
in the region, but rather sparsely populated areas with small-scale commercial
and large-ot residential development tocated in the valleys. Open space
characterizes the rural character of the Catskill region and Impacts the quality of
life for all residents.

. Small Villages and Hamlets — The Catskill region has had a history as a resort
destination”; this included small-scaile developments centered in and around the
villages and hamiets that are located in the valleys. These population centers
have been important to the social and economic well-being of residents and have
also served the visitors to the region. The villages and hamlets have evolved
through a history that has helped define the community character. Much of
history of the Catskill region can be found in many of these small villages and
hamlets as they evolved over many years.

These characteristics must be considered in assessing the proposed Belleayre Resort
at Catskill Park and its community impacts. The project will impact the Catskills region,
and because of its location in Shandaken and Middietown, the two Towns specifically.
An assessment of these impacts will help determine if the development is appropriate in

the location and at the scale it is proposed.
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3.2 Community Character Impacts Defined in SEQRA

The NYS DEC’s Full Environmental Assessment Form lists many potential impacts that
a project could have; these include impacts on land, water, air, agricultural resources,
aesthetic resources and community character to name a few. As each impact is
addressed, several issues or topics must be evaluated as they relate to the proposed
project. The following issues identified in the Full EAF, relate to community character
the Catskill region and are considered in further detail as part of this report:

Will the Proposed Action result in a physical change to the ;Sroject site?
. Construction that will continue for more than 1 year or involve more than one
phase or stage

« Will Proposed Action affect aesthetic resources?

« Proposed land uses, or project components obviously different from or in
sharp contrast to current surrounding land use patterns, man-made or natural

. Proposed land uses, or project components visible to users of aesthetic
resources, which will eliminate or significantly reduce their enjoyment of the
aesthetic qualities of that resource

« Project components that will resuit in the elimination or significant screening
of scenic views known to be important {o the area

+ Will proposed Action affect the quantity or quality of existing or future open
spaces or recreational opportunities?
« A major reduction of an open space important to the community

“« Wil Proposed Action affect the character of the existing community?
« The permanent population of the city, town or village in which the project is
jocated is likely to grow by more than 5%
»  Proposed Action will conflict with officially adopted plans or goals
» Proposed Action will cause a change in the density of land use
- Development will create a demand for additional community services (e.g.
schools, police and fire, etc.)

“The proposed project will involve development of approximately 29% of the
assemblage, or only approximately 573 acres. The project will provide for most
of the needs of its guests, including lodging, dining, recreation, spa facilities, etc.
Because the Resort will be fairly seif-contained, there will not be an affect on
community character.”” Statements such as this in the DEIS for the Belleayre Resort
at Catskill Park clearly indicate that there is a lack of understanding of what community
character is, specifically in the Catskills region and Towns of Shandaken and
Middletown, and what this community character means to residents and visitors.

% Draft Environmental Impact Staterent For Belleayre Resort at Catskill Park. September 2003, p. xvi.
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The project has significant external impacts - aesthetic, physical and social - that will
impact the two communities. The impacts considered involve the community character,

as it exists today and the potential impacts this type of development would forever have
on these two municipalities and the Catskill region.

Prepared for Friends of Catskill Park by peter j. smith & company, inc.
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4.0 Specific Community Character Impacts

4.1 Physical Changes to the Project Site

4 1.1 Construction that will continue for more than 1 year or involve more
than one phase or stage

The DEIS states that the project would be completed over an 8 year period. The
duration of the construction schedule could have several impacts on the rural
community character in the Catskill region and, in particular, the Towns of Shandaken
and Middletown.

A) DEIS Noise Impact Assessment

According to NYS DEC sound pressure level (SPL) impact is a significant issue hased
on two aspects; these include the sound pressure level and the increase in the sound
pressure level (noise). The sound pressure level is the measurement of noise above
the ambient sound pressure level. By comparison “a quiet seemingly serene setting
such as rural farm land will be at the lower end of the scale at about 45 dBA™* while
urban industrial noise levels will be on the scale approximately 79 dBA. The increase in
the sound pressure level is the variation between ambient and the produced sound.
According to the NYS DEC™:

e Most humans find a sound level of 60~70 dBA as beginning to create a
condition of significant noise effect.

o In norHindustrial settings the SPL should probably not exceed ambient noise

by more than 6 dBA at the receptor.

e Increases in SPL between 5-10 dBA is considered “Intrusive”

The above are used in evaluating the DEIS prepared for the Belieayre Resort at Catskill
Park. The Sound impact Study (SI8) for the DEIS assumes that increases in existing
sound levels of 9 dBA or less are: “insignificant, temporary construction noise”"”. There
is no clear indication of how the noise impacts will be mitigated because the DEIS offers
an evaluation of noise, not a mitigation plan for the noise that will result. To call these
levels “insignificant” downplays the level that DEC also calls infrusive and may cause
complaints. These impacts are dismissed in the DEIS and further consideration is
needed.

:Z Assessing and Mitigating Noise Impacts. NYS DEC Program: Pelicy. p.20.
[, p.id.

T myaft Environmental impact Statement For Belleayre Resort at Catskill Park. September 2003. Appendix 22 Sound Impact Study.
p. 4-2.
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This evaluation does not challenge the science of the DEIS Sound Impact Study, but
the assumptions and logic that lead to the conclusion that noise level increases will not
have a significant impact on the Catskill region, and spegcifically, the Towns of
Shandaken (and Pine Hill in particular) and Middietown. These impacts will occur over
a period of eight years during construction and will directly impact on the quality of life of
the local residents.

Noise Impacts From Blasting

One issue in the construction of Belleayre Resort at Catskill Park will be the impact of
noise from blasting. The blasting will cause the mountain face to form a single sided
quarry wall and therefore accentuate the sound levels by forming an amphitheater
effect. The DEC states: “At a hard rock mine, curved guarry walls may have the
potential to cause an amphitheater effect while straight cliffs and quarry walls may
cause an echo”.”® No consideration has been given to this impact on the quality of life
for the residents within the blast area.

The DEIS states that typical blasting noise levels range between 93 to 94 dBA at a
distance of 50 feet. The DEIS states that blasting noise levels will be only 46 dBA for
the proposed project at the location of their designated receptor, located at a distance
greater than 50 feet, which is 4 dBA below the existing ambient daytime average sound
level. The existing daytime sounds, as documented in the DEIS, range from 41 to 50
dBA and are characterized by “wind rustling through the trees” and the sound of a
“‘nearby creek.””® The DEISis implying that, through noise attenuation, they will not
increase the current noise levels in the area. The determination by the DEIS is that:
“hlasting for this project is not to significantly contribute to overall project construction
noise.” Blasting the mountaintop will create an amphitheater effect and that the noise
levels will increase and be in excess of existing, ambient wind and creek levels

Duration of Noise

Another issue in the construction of Belleayre Resort at Catskill Park is the duration of
noise during construction. The DEIS states: outdoor construction...is expected to occur
during the construction season of April to November, six days per week, 10 hours per
day (daytime hours only). "Due to the nature of construction in New York State most of
the outdoor cons truction will occur in the summer months. This increases the noise
during the time when people tend to spend more fime outdoors and have their windows
open”. The DEC states: "Summer time noises have the greatest potential for causing
annoyance because of open windows, outside activities, etc. ... Building walls
[combined] with the window open [during the summer months] allow for only a 5 dB
reduction in SPL."*

18 Assessing and Mitigafing Noise Impacts; NYS DEC Program Poficy. p. 10,

'® raft Environmenta! impact Statement For Belieayre Resort at Catskill Park. September 2003. Appendix 22 Sound 'mpact Study.
p. 3-10.

2 jsid. p. 10,
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Increased Noise Levels

In addition to the duration of the noise, the leve! of noise during cons fruction is also an
issue. Table 4-2 of Appendix 22 of the DEIS outlines the construction sound levels for
the Project. The construction of hotels and major facilities ranges from 78-89 dBA and
the construction of Residences and Small Buildings ranges from 81-88 dBA. Both
construction activities exceed the NYSDEC standard for “a condition of significant noise
effect” and exceed the leve! of urban industrial noise.

The Sound Impact Study (SIS} for the DEIS states that at Big Indian Plateau “...other
construction is estimated to resuit in temporary increases in sound levet of 8 dBA or
less; this would indicate an intrusive noise level change (between 5-10 dBA). At
Wildacres Resort, the SIS states temporary increases in sound level of 9 dBA or less
which indicates, according to the DEIS, an acceptable level of noise impacts. However,
based on DEC standards, this increase would be considered intrusive as the noise level
changes (between 5-10 dBA).

The DEIS states the actual construction of the earthen berms, which are constructed to
mitigate the noise of blasting and construction, “may temporarily exceed significance
criteria” and could impact the existing rural community character in the Region. in
addition, “... construction noise at each receptor may temporarily exceed significance
criteria” which would also impact the rural community character. The DEIS also states
that an increase in: “ambient sound by more than 10 dBA significance level is possible”
from the construction of the Highmount Estates lodging units. The Sound Impact Study
(S18) for the DEIS states: “maximum sound levels, if all activities are conducted
simultaneously and assuming the mitigation previously specified is estimated to
increase ambient sound levels by 10 dBA which slightly exceeds noise significance
limits.” All of these impacts, individually and combined, could be significantly higher
than the NYS DEC standards of “Intrusive” and according to the DEC's human reactions
to SPL's would be “Very Noticeable” and possibly “Objectionable”.

Increased noise levels will impact local neighborhoods during construction of the
proposed Belleayre Resort at Catskill Park. The impacts of construction on noise levels
in the region surrounding the proposed Belleayre Resort at Catskill Park would include:

« The cumulative effects of blasting and construction will increase the noise
levels from a rural community fo that equal to an urban industrial area

« Noise levels will exceed ambient levels of a rural setting and will have
significant impacts on residents

e That noise mitigation plans are not clearly defined and do not state how noise
will be regulated to control the impacts

Prepared for Friends of Catskil Park by peter . smith & company, inc. 17
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B) Visual Impacts from Blasting

The DEIS states that the depth to bedrock is only 12 10 22 inches throughout the
proposed development area; there are some places on the project site where the
landscape is bare ledge. Water lines are generally instalied 48 inches belowgrade and
sewer is generally installed 24 inches below grade to avoid freezing. In addition to
blasting for services, the DEIS states that blasting will be necessary for the retention
ponds and building foundations.

The existing depth to bedrock is obviousty shallow for these services and to
accommodate the ponds and foundations. Blasting and filling would be required for all
portions of the project development. Blasting and regrading the mountaintop would
have visual impacts on the Catskills region that have not been adequately considered.
The visual impacts to accommodate the proposed Resort and golf courses wili be
evident as the existing contours and vegetation on the mountain will be changed; the
DEIS visual simulations clearly show these impacts even from 1-2 miles away. The
mountain contours would be changed to accommodate the proposed project and no
consideration is given to these visual impacls from locations close to the project site and
specifically, from Route 28. The DEIS fails to illustrate the visual impacts from this
vantage point.

Increased Traffic — Hauling Fill

The DEIS indicates that at Wildacres Resort, the net fill will be 39,317 cubic yards. But
the DEIS also states that these raw earthwork values do not include the topsoil that “will
be imported when constructing the two golf courses and for landscaped areas around
buildings. Approximately 108,000 cubic yards of topsoil will be used on each golf
course and 11,000 cubic yards will be used at each Big Indian Plateau and the
landscaped areas at the Wildacres Resort.”?" This would, in all likelihood, require
trucking the topsoil along Route 28 to the site. The number of trucks could exceed
15,100 (assuming 15 cubic yards of top soil per truck) during this part of the project
construction. The traffic and noise impacts on the two communities, and all
communities along Route 28, will be adverse and the DEIS does not adequately
address these traffic and related noise impacts.

Once the project is completed, there will be an increase in the number of vehicles along
Route 28; this includes guests at the Resort and trucks/vehicles that service the site.
The DEIS does not include or address the vehicles that will be required to serve the site
(garbage trucks, maintenance vehicles, supply trucks, etc) in terms of the volume of
traffic on Route 28.

21 |bid. p. 2-38.
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Noise Impacts

“Noise from the motors and exhaust systems of large trucks provides the major portion
of highway noise impact.”® The following outiines samples of various decibel levels to

ilustrate the impacts the truck traffic from the proposed Resort will have on the Catskill
region:

Table 4-1 Noise Levels

Decibel Level Example
40 (Very Quief) Quiet Rurat Area
70 {Annoying) Freeway Traffic
90 {Loud) Diesel Truck
100 {Very Loud) Garbage Truck

Source: Sound and Noise: Generation, Propagation and Reduction — Kevin Surace, March 2004, Quigt Solution.

The decibel level of a diesel truck is approximately 90 decibels; this is more than double
the decibel level of a quiet rural area, which would characterize the Catskill region. The
area would go from a “very quiet” decibel level to a “loud” decibel level as over 15,000
trucks roll along Route 28.

Additional Road Maintenance

There is no consideration for the fiscal impacts associated with the cumulative presence
of construction traffic over the 8-year period; this would include truck hauling fill,
equipment and materials to the site, as well as worker traffic. In addition to the noise
and traffic increases, there would likely be road degradation as topsoil is imported and
construction equipment is brought to the site. This could result in an increased need for
road maintenance and repaving and should be considered in the DEIS.

Once the project is completed, the volume of traffic on Route 28 will always be greater

than what it is today. This will require on-going maintenance of the corridor because
degradation will occur at a faster rate.

C) Source of Topsoil

A related issue associated with the topsoil required for the project is the source of the
topsoil. Generally, topsoil is harvested from agricultural lands within an area proximate
to the project site; the cost of trucking imported topsoil usually dictates this. This would
result in the loss of local agricultural lands, which are a non-renewable resource.
Almost 250,000 cubic yards of topsoil are expected to be imported to the site, as
outlined in the DEIS. The impacts on the loss of agricultural lands is an important
impact on the local, regional and state economy that should be addressed in the DEIS.

22 hitp:/iwww.nonoise.orgllibrary/suter/suter.him

Prepared for Friends of Catskill Park by peter |, srith & company, inc, 18



Community Character - DEIS Evaluation
Belleayre Resort at Catskill Park

D) Visual Impacts and Potential Erosion from Stockpile Areas

There are many references to identifying “suitable stockpile locations” for the excess cut
generated in Phase 1. Not only would these areas be susceptible to erosion because a
forested mountain covered with thick organic matter has a better capacity for stabilizing
soils than a mowed fairway, but also they would be visually intrusive for a period of 8
years. While erosion control measures are being proposed, there is always a potential
for negative impacts. The removal of vegetation deprives the soil of the stabilizing
function of roots as well as the moderating effects on wind and water erosion. A
stockpile management plan for all stockpile areas that illustrate the location of the
proposed areas, the visual impact mitigation measures and the erosion control
mechanisms that will be used, should be prepared.

The visual impact on the undisturbed mountaintop will be noticeable when combined
with the tree removal and bare soils on the development site. “Degradation of hillsides
also destroys a community’s character. The surrounding hiils are an aesthetic resource
which gives the community its distinctive setting.”® These visual impacts, as well as the
clear cutting of 500+ acres, are not adequately addressed as they relate to the
peaks/valley and scenic community character in the Catskill region. The impacts of
clear cutting are dismissed by simply stating the site will be revegetated.

23| and Use Plan for Ulster County. p. 14.
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4.2 Impacts on Aesthetic Resources

4.2.1 Proposed land uses, or project components obviously different from
or in sharp contrast to current surrounding land use patterns, whether man-
made or natural

A) Land Use Changes Impact Catskill Experience

The DEIS quotes a 1955 brochure from the archives of the Skene Library in
Fleischmanns showing a year-round resort climate offering skiing, hunting, golfing and
summer fun. The website goes on to state: “The brochure mentions that the chair lift on
Belleayre is operated not only for skiers but also in summer and fall to facilitate
sightseeing.”® Even when this area of New York State was in it's heyday as a
destination and resort area, people that visited the central Catskills were atfracted to the
region, and made this their vacation destination, because they recognized the pristine
environment and magnificent views of the mountains.

B) Gated Communities

People that purchase time-shares and stay at the Resort will be the primary users of the
proposed project. The DEIS states that a “gate house is proposed on the main access
road above Friendship Road.”™ Although gated communities are developing throughout
the United States, especially around golf and ski communities, the concept of a gated
community in the Catskill region, and specifically, the Towns of Shandaken and
Middletown, is in direct contrast to the hamlet community character that creates
communities. While residents will not expect access to any private lands without
permission or an invitation, the concept of gating portions of the two Towns is foreign to
this region. The exclusive enclaves built on top of the mountain will, in all likelihood,
create a divide between long-term residents and those that frequent the proposed
project. “Outsiders” will be viewed as coming into the Catskill region and isolating
themselves in this gated community rather than integrating themselves in to the existing
culture.

The American Planning Association has adopted a “Smart Growth Policy Guide™ that
states “efficiency is enhanced when there are consistent and adequate street
connections that allow people and goods to move with as few impediments as possible.
Gated communities, private road systems, and the introduction of disconnected cul-de-
sac systermns promote disconnections.”® This is true in both a physical and
psychological sense for those that live, work and recreate in the Catskill region.

z“ http:hwww. skenelib.org/dpa/hotel. php,
® Draft Environmental Impact Statement For Belieayre Resort at Catskil Park, September 2003. p. 2-43.
* http:.f/www.planaing.orgi;:nolicyguideslsmaﬁgromh.htm.
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In addition, the NYS Qualities Communities initiative has developed several policies that
statewide, demonstrate “New York State’s commitment to working with local
government leaders and community organizers to find smart, innovative solutions to
strengthen our economy and environment and improve the quality of the place we call
“home”."? Two specific policies adopted by the State inciude:

» The protection and enhancement of our air, land and water resources are
important to the stability and diversity of ecological systems while also
contributing to the health and well being of all New Yorkers, Appreciation for
our natural landscapes, such as mountains, forests, lakes, rivers, and
coastlines, adds beauty and value to our lives.

. The architectural variety, history and unique characteristics of our cities and
downtown areas provide a special sense of place —— and of home —— for all
of us. New York communities also see their downtowns as an opportunity for
future growth. Keeping existing developed areas economically vibrant and
environmentally healthy and breathing life into abandoned downtown areas are
critically important to the quaiity of life of New Yorkers

The Belleayre Resort at Catskill Park, and the introduction of gated communities into
the Towns of Shandaken and Middletown, would be in conflict with these two goals.
The impact of transforming a mountain top by clear cutting and blasting shows little
appreciation for the natural landscape — mountains — that add beauty and value to the
residents and visitors in the Catskill region. Additionally, the special sense of place that
characterizes the Catskills — mountains, scenery, rural and hamiets — would be greatly
impacted by the development that has no relationship to any of these characteristics.
The hamlet downtowns could be economically impacted by a large-scale development
that has no physical or visua! finks with these historic areas. In addition, the gated
communicates would discourage peopie from visiting by placing gates atthe entrances
of the proposal and would become exclusive enclaves that are not linked to the rest of
the community.

= www.dos. state.ny.us/gerhome.shiml,
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4.2.2 Proposed land uses, or project components visible to users of
aesthetic resources, which will eliminate or significantly reduce their
enjoyment of the aesthetic qualities of that resource

“Today, the concemn over view protection is being rediscovered and reawakened with a
vengeance, Polls show that protection of viewsheds, view corridors and scenic
roadways enjoys widespread political support.”* The DEIS does not adequately
address the aesthetic impacts of the proposed development on the peak/valley, scenic
or rural community character of the Towns of Shandaken and Middletown. The
Statewide Comprehensive Qutdoor Recreation Plan (SCORP) recognizes the
importance of scenic resources, and is referenced in the following section.

A) DEIS Visual Impact Assessment Methodology

The DEIS Visual Impact Study for Belleayre Resort does not comply with the DEC
Program Policy on Assessing and Mitigating Visual Impacts because of the following
reasons.

o DEC requires that the worst-case scenario for visual impacts be explored, which
was not done. This would likely be from hilltops directly adjacent to the proposed
resort.

« The minimum requirements of a Visual Impact Analysis include “line of sight”
profiles, which were also not done.

Visual impacts resulting from construction of the Belleayre Resort will be significant and
will adversely affect community character. The DEIS materially underestimates these
impacts. The methodology used by the DEIS does not fully comply with the DEC Visual
Impact Assessment Policy in that “line-of-sight” profiles are not included; at a minimum,
these should have been completed for several of the points along Route 28 that were
identified in the DEIS as “potentially visible areas along roadways” and from the Village
of Pine Hill. As such, the method used in the DEIS Visual Impact Study (Appendix 21)
does not include the minimum required by the DEC Policy System Program Policy on
Assessing and Mitigating Visual impacts.

2 .
8 Aesthetics, Communify Character and the Law. APA and Scenic America, p. 40.
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The five-miles is stated in DEC policy to be, "largely considered “background”, i.e.
distances at which most activities are not a point of interest to the casuali observer”.
Logically, the visual impacts seen at distances of five, ten and fifteen miles would be
sequentially lessened. The view to the proposed development at a distance of five-
riles or greater would largely be considered background and that the more significant
visual impacts would be closer to the development within the five -mile radius.

Figure 4-1 Edge of Project and 5 Mile Radius
lustrating Highpoints surrounding Proposed Project

Source; peler |, simith & company, Ingé,

Based on a review of the surrounding topography as indicated in the Figure above, the
worst case scenario for visual impacts would be from across the valley: namely Rose
Mountain, Monka Hill and Hog Mountain. The visual impacts from the Village of Pine
Hill would be the most frequently cbserved due to the development there and would
likely have the greatest impact on community character, however these views have not
been included in the DEIS. Line-of-site drawing complying with DEC's minimum
reguirements should be developed from these points, from Route 28 and from Pine Hill
to demonstrate visibility and to allow a reasonable review of impacts. It would also then
be possible to determine if any mitigation measures are hecessary.
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B) Visual Impacts of Clear Cutting Over 500 Acres

The DEIS states “this clearing of [529 acres of] forest represents a short-term, local,
adverse impact. Once hotels, detached lodging units and other buildings along the
associated infrastructure are constructed (covering only 85.18 acres within the project
site), natural regrowth and landscaping will oceur, returning the vast majority of the
cleared area to a vegetated state.” The DEIS reiterates several times that the
“‘remaining 444 acres of disturbance will be revegetated by tree planting, ornamental
planting or golf courses.” The “vast majority” retuming to a vegetated state does not
address the loss of forested land on this significant mountaintop. The fairways and
greens at the golf course would never be reforested, and would forever be a visible
variation and disturbance to the existing natural mountain range.

The views of the Catskilis, both short and long distance, are wooded areas with few
man-made disturbances. The State Constitution recognizes that importance of
protecting the views to the Catskills Mountains in placing limitations on mountaintop
development; these findings are reiterated in the Statewide Comprehensive QOutdoor
Recreation Plan®. The Catskill Park, which includes over 700,000 acres of both publicly
and privately owned land, is recognized as an important resource in the SCORP.

The New York State Constitution allows for only limited tree cutting on Forest Preserve
lands to create ski trails in the vicinity of the proposed project. Belleayre Mountain is
limited to up to a total of 25 miles of ski trails with trail widths up to 200 feet; no more
than 2 miles of trails in excess of 120 feet wide.® This is done to protect the
peak/valley, scenic and rural character of the communities and the forestland located on
the mountaintops. The proposed Resort will include clear cutting over 500 acres
surrounding this Ski Center, which will increase the visual impacts. The DEIS visual
assessment does not consider the clear cutting impacts of the project or illustrate how
the layout of the golf courses, which will be mostly mowed lawns, will visually change
the mountain from appropriate high points across the valley, Route 28 or Pine Hill.

zz Draft Environmental Impact Statement For Belleayre Resort at Catskil Park. Septermber 2003. p. xii.
= tbid, p. 3-86.

SCORP. p. 4-6.
32 Draft Environmental impact Statement For Belieayre Resort at Catskill Park. September 2003. p 1-6.
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C) Loss of Forest Land

According to the USDA, in the Catskills region of New York State, there are
approximately 555 frees per acre within the forested tands.® This includes almost 400
trees with a diameter at breast height (dbh) of under 5 inches and 155 with a dbh over 5
inches. The DEIS states that 81.5% of the project site is in beech-maple forest and
13.9% is hemlock-northern hardwood forest, for a total of 95% of the 529 acre site. This

would mean approximately 502 acres would be clear-cut and approximately 278,915
trees would be eliminated.

The DEIS states that “site plans call for the planting of over 4,100 indigenous trees on
the project site plus a substantial amount of ornamental trees and shrubs in the formal
landscape.”™ The clear-cutting of almost 280,000 trees of various sizes would have a
significant visual impact on the landscape of the Towns of Shandaken and Middletown.
Pianting “over 4,100 indigenous trees” results in less than 8 tfrees/acre on the 500+
acres. This does not “return the vast majority of the cleared area to a vegetated state”
as stated in the DEIS. This has an impact on both the visual and wildlife habitats
impacts that are not adequately addressed in the DEIS.

D) Lighting and Light Pollution

Another significant issue, from an aesthetic approach, would be lighting on site. “The
Milky Way is dimming, not because the end of the Universe is near, but rather as a
result of light pollution: the inadvertent illumination of the atmosphere from street lights,
outdoor advertising, homes, schools, airports and other sources.”® This dimming of the
stars would result as the project is constructed over the next 8 years. Belleayre Ski
Center does not offer night skiing and is lit on a limited basis for making snow and trail
grooming. Recently, the Ski Center has cut back on lighting because of complaints
received from residents in the community; the lights are not on every evening and this
impact occurs only during the ski season.

The proposed development, with internal roads, parking, hotels and time-shares, would
require lighting for safety reasons; this is contradictory to the existing conditions within
the project site and the surrounding area. This lighting, even if sensitively placed, will
create light poliution and would be visible when looking directly at the mountain even if
up lighting can be minimized. The DEIS states that “with the use of “metal halide, sharp
cut-off fixtures with house shields, to reduce the amount of light pollution beyond the
edges of areas intended to be lighted” iliustrates that fight will not “spill” from one lot to
the next, yet some glare from lighting will be visible from Pine Hill and the Route 28
Corridor. This is especially true in winter when the reflection of the light on the snow wili
increase the glare; the DEIS does not address these specific conditions or the impact
that lighting will have on the region.

: USDA Forest Service - Forest Inventory and Analysis. USDA Forest Service Forest Inventory and Analysis.
Draft Environmenta! Impact Statement For Belleayre Resort at Catskill Park. September 2003, p. xiil.
5 http:fscience. hasa.govieadlines/y2001/ast0nov_1.htm.
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Any lighting on site will increase light on the mountaintop and impact the “night sky”
enjoyed by residents that have chosen this rural area for their home. Lighting in the two
Towns now is primarily limited to the valleys — primarily in the villages and hamiets —
and along the Route 28 corridor. No lighting simulations have been included in the
DEIS to illustrate these lighting impacts.

4.2.3 Project components that will result in the elimination or significant
screening of scenic views known to be important to the area

A) Panoramic Views and Vistas Impacted

Clear-cutting for the proposed development negatively impacts the scenic community
character that is characterized as wooded, mountainous and rural. The DEIS does not
adequately address the loss of vegetation on the local, panoramic views to the
mountains in these two and adjacent communities and, in fact, states that “[blecause
the Resort will be fairly self-contained, there will not be an affect on community
character.”

The DEIS states that the forest stands observed on the site are “secondary growth less
than 100 years old”. Yet, for 100 years, residents and visitors to the Catskill Park have
come to know and enjoy the views of the mountaintops — in an undeveloped state. To
call this impact a “short-term, local, adverse impact™’ understates the peak/valley
scenic and rural community character impacts the project will have on the two Towns
and, in turn, the Catskill region. The visual experience of visitors to the Catskills,
including those at the Belleayre Ski Center, would be significantly impacted. The
development, as proposed, would result in a significant loss to forested views that are
known to be important to the area and are an attraction to people from throughout the
world. Even with tree replacement, the growth of new trees would take another 100
years to reach the maturity of the trees that are going o be cut from the project site.

%% Braft Environmental Impact Statement For Belieayre Resort at Catskill Park, September 2003. p. xvi.
37
thid. p. 3-85.
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B) Scenic Drive along Route 28

Protection of the Catskill Mountains has been a priority of the State for many decades.
In 1970, a Temporary State Commission to Study the Catskills was created at the
prompting of concerned citizens. There were significant land use changes occurring
and the economy was shifting. Tourism, resorts and recreational activity are economic
mainstays of the region, although the character of this loosely defined industry has
changed.®® The Commission recognized the need for NYS DEC and OPRHP to
officially designate certain roads as “scenic roads”.

In 1976, the NYS DEC completed a study on developing a Scenic Roads Program in
the Catskills. The study shows that as long ago as 1969, the county legislature in Ulster
County nominated Route 28 to the State’s system of scenic roads, then under
development by the State Natural Beauty Commission.” The study recognizes that
scenic roads are concerned with the visual qualities of the landscape, both natural and

cultural (man-made) features and the spatial relationships of these features as they are
seen from the highway.*

In 1990, a study was completed by the Catskill Center for Conservation and
Development, Inc. for Route 28 in Ulster County (The Catskill Gateway Conservation
Study: A Design Strategy for Land Protection). A similar study was completed in 1991
Route 28: Scenic Road Study. Both studies assess the potential of the Route 28
Corridor being designated as a scenic road in New York State. The studies illustrate
that Route 28 is considered a scenic corridor because of the hills and valleys, woodland
and seasonal effect of vegetation, historic rural villages and panoramic views to name a
few characteristics. The impacts of the Belleayre Resort at Catskill Park would be
visible from Route 28 and impact the quality of this scenic drive. The DEIS does not
address these impacts, and in fact, its visual assessment does not include any points
along Route 28 in the evaluation.

The Route 28 Corridor study also recognizes the potential for the “Central Adirondack
Trail” which is also Route 28, to be extended into a "Catskill Parkway”. The experience
of Route 28 in the Catskills lends itself to many of the criteria for becoming a scenic
byway. “transportation corridors that are of particular statewide interest. They are
representative of a region's scenic, recreational, cultural, natural, historic or
archaeological significance.”

%8 The Future of the Catskilis. The Temporary State Commission to Study the Catskiils. 1675. p. 8.
42 Towards a Scenic Roads Program for the Catskilt, September 1976. p. 2.

ibid, p. 4,
“ http:ffwww. dot.state.ny.us/scenic/descript.hitmi.
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The Catskill Forest Preserve Public Access Plan recognizes that a significant element of
the visitor experience to the Catskill Park and Catskill Forest Preserve is the scenic and
rural character of the highway corridors of the region. “A significant element of the visitor
experiences to the Catskill Park and the Catskill Forest Preserve is the character of the
highway corridors of the region.” The views of and to the mountains along Route 28
are part of the experience and character of the Catskill Region. The visual assessment
in DEIS does not include any points along Route 28 in assessing the potential impacts
of the development on the scenic character. The development of the Belleayre Resort
at Catskill Park would impact the potential for Route 28 to become a scenic byway and,
potentially, negatively impact tourism in the Towns. Development on the mountaintop —
and the loss of the scenic views and vistas — as well as increased traffic along Route
28, would impact the tourist that is seeking a refuge in the Catskill region.

42 p Vision for the Catskl Preserve. p. 5.
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4.3 Impacts on Quantity or Quality of Existing or Future Open
Spaces or Recreational Opportunities

4.3.1 A major reduction of an open space important to the community

A) Potential Loss of Additional 1,387 Acres — No Details on Protection

The DEIS states that “approximately 1,387 acres, or 71% of land, are not proposed for
development. The...acres of land left undeveloped will be protected from future
development by restrictions that could take the form of deed-restricted lands or
conservation easements.”*® The DEIS fails to outiine specifically how these lands would
be protected and there are no guarantees that the remaining land would not be
developed in future phases. Without the details on how the land is being “forever
protected”, the development could be expanded and additional peak/valley, scenic and
rural community character impacts realized. There is also no information on future
ownership of these lands; this could impact the future taxes generakd from the
preserved acreage. The specific measures for protection of the 1,387 acres must be
included as part of the DEIS as they are in Appendix 4A, which includes the draft
covenants for Highmount Estates.

The Catskill Forest Preserve Public Access Plan recognizes that the Catskill Forest
Preserve is an invaluable asset to the quality of life and economic vitality of the Catskill
region. Management of the region is imperative, yet the DEIS does not adequately
address protection and management as a viable alternative. The Access Plan
recognizes that “deterioration of trails, natural resources or infrastructure, as well as
overcrowding or user conflicts, would be undesirable consequences to be avoided
whenever possible.”** The Plan notes that the “primary justification” for establishing the
preserve was to protect the water resources. The proposed project initially impacts over
500 acres, yet the entire project site encompasses almost 2000 acres.

The project applicant has stated, in public meetings, that they intend to sell the
proposed Belleayre Resort at Catskill Park once the approvals are received. This would
leave little, if any, responsibility with the current applicant over the future development
that could occur on the remaining portion of the project. Without guarantees on how the
undeveloped land outlined in this proposal is to be protected in perpetuity, there is little
assurance that the project would not be expanded in the future, which would have even
greater community impacts.

3 Draft Environmentat Impact Statement For Belleayre Resort at Catskifl Park. September 2003, p. 1-22.
4 Catskill Forest Preserve Public Access Plan. August 1899, p.20.
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4.4 Impacts on the Character of the Existing Community

4.4.1 The permanent population of the city, town or village in which the
project is located is likely to grow by more than 5%

“The Resort is intended to be the catalyst that will drive the revitalization of year-round
tourism and provide improvements to the quality of life for those who live in, as well as
those who visit, the Catskill Park.”*® The DEIS overstates many of the economic
benefits of the project in an effort to downplay the negative impacts of the Resort. In
1990, the Town of Shandaken population was 3,053. Following a decline in population
in the middle of the century, the Town now has a population of 3,299, The Town of
Middietown’s population is 4,051. A project of this size would have an immediate
impact on the Catskill region that has evolved over time.

A) DEIS Economic Benefits and Growth Inducing Effects Analysis

The socioeconomic analysis presented in the DEIS does not present an accurate
picture or assessment of the community character impacts of the proposed Belleayre
Resort at Catskill Park. The data is outdated and, in many cases, contradicts itself.
The analysis contains numerous mistakes including typographical errors, data errors,
unsubstantiated assumptions and inconsistent sources/geographic areas. There are
also many misrepresentations that make the area seem depressed and not
economically viable. The following highlights some of these errors.

The Study Area Boundaries

The specified study area presents many data issues in the DEIS analysis. The DEIS
chooses an area made up of fifteen 1990 zip code areas. While geographicaily, this
study area makes sense, it creates several issues with data collection. One major
problem is that the zip code boundaries changed between 1990 and 2000 so
comparisons between the two Census data sets is difficult. Zip code 12465 has been
completely eliminated.

* Draft Environmental Impact Statement For Belleayre Resort at Catskill Park. September 2003. p. i,
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The following illustrates shows the difference between the 2000 Census zip code
boundaries in the vicinity and the zip code boundary created by 1980 Census.

Figure 4-2 Comparison of 1990 and 2000 Zip Code Areas
Catskill Region
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Socioeconomic data from the Census Summary File 3 (SF3) is available at the zip code
level for 2000. This same summary file data is also available for 1990 at the zip code
level. However, since the geographic areas do not correspond, trend analysis between
1990 and 2000 cannot be accurately displayed because the boundaries have changed.
As a result, the DEIS relies on data obtained from a secondary data provider fo provide
consumer information and market segmentation, The DEIS uses this provider to
present data that would otherwise be available through the US Census or Department
of Labor had they defined their study area in a more conventional method ~ Block
Groups, Towns and Counties. In all of these cases, SF3 Census data can be easily
obtained for 1990 and 2000 to aliow for a true analysis of trends; all parties interested
would then be able to verify the trends based on this data.
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For the purposes of this analysis of the DEIS, the actual 2000 Census figures were
obtained at the block group level from ESRI. The data for the block groups were then
correlated to the 1990 zip code levels to ensure that the study area assessed was the
same for both time frames. "

The data presented in Table 2-1 of Appendix 26 in the DEIS is inaccurate for several
reasons. These include:

« Typographical errors in the percent growth statistics from 2000 to 2005

» A negative symbol is missing in three cases where there was shown to be a
decline in the population

« The decline of the population forecasted for 2005 in Counties that demonstrated
substantial growth from 1990 fo 2000 goes unexplained by the DEIS

The discrepancy in the datais the result of using two different data sources. The “study
area”, as defined in the DEIS, data is provided from a secondary data provider while the
county data is based on the US Census. The same data source should be used for all
comparisons or the analysis is inherently inaccurate — the 2000 Census are true figures
while the secondary data provider data is estimated or projected. The use of two data
sources was necessary because of the choice to use zip code data, where the
boundaries changed between 1980 and 2000.

The data from the DEIS suggests that the population of the study area increased only
0.8% from 10,472 in 1990 to 10,552 in 2000. Actual census figures reveal that the
population of the study area increased from 12,434 to 13,634 between 1990 and 2000
for a 9.7% population increase. Similar data inaccuracies are present for household
data. Actual census figures show that the number of household in the study area
increased from 5,159 in 1990 to 5,865 in 2000 for an increase of 12%. The numbers
presented by the DEIS are 4,339 (1990) and 4,454 (2000) for an increase of only 3%.

The DEIS analysis has confused households with housing units, and in fact, suggest
that “household figures...include a large proportion of second homes in the area”®; this
is a description of housing units, not households. The comparison made in this way
suggests that there are less than 2,500 occupied houses in the study area. In 2000,
there were, in fact, 10,437 housing units in the study area of which 43.8% were vacant
mainly due to seasonal use.

The accuracy of the data supplied by the secondary data does not appear to be
accurate and this leads to questioning the findings of the entire economic analysis.
There was a significant difference between the figures given in the DEIS and actual
Census figures in both 1990 and 2000. Not only are projections for 2000 incorrect, but
many of the projections are based on incorrect estimates from 1990.

“% Draft Environmental Impact Statement for Belieayre Resort at Catskill Park. Appendix 26. p. 2-2.
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Definition of Economic Benefits

The DEIS analysis is inconsistent in using a base-year dollar in the economic analysis
to adjust data for inflation. In many cases, the tables included in the DEIS do not have
any base-year indicated; it is unciear whether the base-year dollar was used, but
accidentally left out or if the dollar values reflect the future conditions. For example, the
DEIS uses numbers with no base-year to determine an average annual salary. This
information, with no base-year, is then compared to the average annual wages of the
three counties, which is based on 1999 dollars. This inconsistency does not allow for a
true evaluation of the data and the economic benefits.

B) Labor Force and Employment Characteristics

The DEIS presented a summary of the labor force available in Chapter 2 of Appendix
26. In this section, the “Tri-County Area” becomes the labor pool. There are a number
of inconsistencies raised by this analysis. In Table 2-7 of Appendix 286, the 2000 Census
was used as the source and no information is offered for the study area that had been
established in the DEIS; the study area and the areas being compared continue to
change throughout the DEIS.

In Table 2-8 and 2-9, 1990 data is used, while 2000 Census data is not included, to
assess the location of County resident’s workplace. The US Bureau of Census asks if
you work in the county in which you reside, although this chart implies that the Census
is asking what county residents work in; these are completely different questions. The
DEIS should accurately reflect the information. Other data problems or inaccuracies
include:

» The commuter destinations in 2-9 cannot be attributed to Census data; after
careful analysis of STF 3A, this information is not part of the data set.

« The DEIS states that “the most current county-level data available on
occupations from 19907; in fact, the 2000 Census information is available and
should be made part of the DEIS to give a more accurate portrayal of the region.
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According to the DEIS, the project is expected to create 747 full-time eq uivalent jobs.
The DEIS states that, generally, unemployment rates underestimate the true number of
unemployed and that residents commute long distances; these claims are
unsubstantiated given the data and explanations in the DEIS and anecdotal data should
not be used. For example, the DEIS sites Kingston, Delhi and Oneonta as job
destinations and states that “these commuting workers represent a volatile segment of
the labor pool likely to change jobs in favor of a closer to home job.”™" There is no
analysis as to why these jobs would be favorable to local residents.

The following table illustrates the number of residents by occupation in Shandaken and
Middietown:

Table 4-2 Occupation
Towns of Shandaken and Middletown

Shandaken | Middletown

Totalk 1,681 1,703
Management, professional, and related occupations: 443 502
Service otcupations: 289 308
Sales ang office occupations: 378 442
Farming, fishing, and forestry occupations 20 41
Construction, extraction, and maintenance ocoupations: 244 198
Production, transportation, and material moving occupations: 207 211

Source: US Census, 2000

In the Town of Shandaken, approximately 289 residents are in the service industry while
in Middletown 309 are in this industry. Most people in the service occupations do not
fravel 30-45 minutes for their jobs; the costs of commuting are prohibitive. People
commuting to Kingston, Oneonta and Delhi are more likely to be professional, sales or
construction workers that will tend to travel longer distances for work. These workers
will not be likely to change jobs for one at the proposed Resort. While those in the
construction industry would benefit during the projects’ development, there is little
evidence to support the assumption that they would leave their construction jobs to take
one closer to home; the same can be said about those in professional or sales
occupations. The DEIS is also unrealistic to believe that the all unemployed persons
would seek employment at the new Resort. Some unemployment always exists in a
community to allow for job market fluidity. The DEIS should include a clear analysis of
where potential workers will come from, what the salaries would be and where they will
live: this type of analysis is essential to determine the impacts of the proposed project.

4 Draft Environmental impact Statement Belleayre Resort at Catskill Park. p. 3-200.
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C) Job Creation and Salaries

The DEIS states that "the small number of mid- and upper management jobs would
probably be filled by non-resident personnel who relocate to the Resort Area.”*® The
DEIS states that Approximately 16-20 positions would have salaries approximately
$28,000 to $150,000. With a total of 747 “full time equivalent” jobs being created, this is
less than 3% of all positions that would be mid and upper range management jobs,
most of which, the DEIS states, would probably be filled with “non-resident personnel”.
The other full-time positions would include hotel housekeepers, wait staff at the
restaurants, retail workers and other service positions that can be expected to make
less than the mid- and upper management jobs. The DEIS states that the annual
salaries for full-time employees would be “expected to range from $16,390 for guest
services to $150,000 for hotel executives and golf management.” The lower paying
jobs are expected to be well below the average household income for the region and
the impacts are not addressed in the DEIS; these could include the need for affordable
housing and other services.

In assessing the DEIS, the annual wages and salaries for each aspect of the project is
outlined in Table 4-2 of Appendix 26. The number of jobs generated in each aspectis
summarized in Table 4-1 of the same appendix. The DEIS does not separate the mid-
and upper management jobs from those that are expected to be paid less. The DEIS
groups all annual wages and salaries by project component and does not provide a
breakdown by job description (housekeeper, wait staff, grounds keeper, front desk clerk,
goif pro, etc.). This breakdown is important to give a full and clear picture of the types
of jobs that would be created and what the expected salaries would be. The lump sum
approach results in a skewed picture of the true economic benefits of this project on the
Catskill region, and in particular, the Towns of Shandaken and Middietown. The
salaries stated in the DEIS do not reflect the potential for additional services, affordable
housing and other development and community character impacts on the community.
The DEIS states that the median income level would be $27,272. Again, this median is
inflated because of the mid- and upper management job salaries that are included in the
calculation and does not offer a frue economic picture of the proposed project.

Many of the jobs created by the proposed project would be lower paying and, clearly,
the work force to fill these positions is not available in the two Towns; only 200 people
are unemployed in the two communities. The DEIS expects that people will commute to
the Resort, yet, if jobs are lower paying, the cost of commuting would prohibit this.

The income projections in the DEIS should be separated by occupation for each project
component o clearly indicate potential economic impacts of the jobs created. The
impacts on housing demand, the potential need for affordable housing and other
services needed for the new population, is not addressed in the DEIS.

% Ibi. p. 2-69.
49 Ibid. p. 3-201.
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D) Unemployment Rates

High unemployment rates do not appear to be an issue in this area of the Catskills, and
in particular, the two Towns and three Counties where the proposed project would have
the greatest impact and where the DEIS states most of the work force would come from
and live. The unemployment rates in the Town of Shandaken and Middletown are low
when compared to New York State as a whole. The New York State unempioyment
rate is 7.1% compared with the Town of Shandaken with an unemployment rate of 5.4%
and Middletown unemployment rate of 6.1%. The unemployment rate in Upstate New
York (that area outside the New York City Metropolitan Area) is 6.3%, which is
comparable to that of the three counties and higher than that of the two Towns:

Table 4-3 Unemployment Rate
Towns of Shandaken, Middletown, Ulster County and New York State

Shandaken | Middletown [Uister Countyl "giane® | Greote | Upstale Now| e, v
Total Popuiation Over 16: 2,711 3206 | 141,015 | 36,506 | 38448 | 6,008,300 | 14.808012
In fabor force: 1672 1814 | 89555 | 22230 | 21769 | 3,388,553 |  9046,805
Unemployed 91 111 5623 1376 1330 214,434 640,108
Unemployment Rate 5.4% 6.1% 6.3% 6.2% 6.1% 6.3% 71%

Source: Data Set: Census 2000 Summary File 3 (SF 3)

This table illustrates that in Shandaken and Middletown, there are approximately 200
people that are unemployed and approximately 750 jobs to fill at the Resort. The
proposed project is expected to draw on this local work force, as indicated in the DEIS.
However, there is not a large number of unemployed people from which to draw
employees in the two Towns. This would indicate that employees would have to move
to one of the two Towns or commute to the project.

The DEIS states that the project will create approximately 750 full time equivalent jobs.
Many of these new jobs will be lower paying where employees will not be able to afford
high commuting expenses. The chart above illustrates that only 200 unemployed
people in the two Towns where the project is proposed. This would indicate that,
employees will, in all likelihood, currently be a resident or become residents of
Shandaken or Middletown. As will be illustrated later in this report, there are few vacant
housing units in these two communities; this would indicate that additional housing
would be needed to accommodate new families. Additional services would also be
needed to accommodate the population growth (schools, fire, police, recreation) and the
DEIS does not consider these impacts.
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E) Average Household Income

The average household income statistic used throughout the DEIS is an unconventional
statistic because it has a tendency to distort figures of an area in which a few people
have an extraordinarily large income. For this reason, the median household income is
more commonly used in demographic analysis. The US Census Bureau does not
directly calculate the average household income, although this information can be
obtained by dividing the aggregate income by the number of households.

The numbers in table 2-2 of Appendix 26 as presented in the DEIS, are inconsistent
with actual 2000 Census figures. Although aggregate income data is not available at
the block level, average household income for the study area can be compiled using
data from the nine towns that lie within the study area boundaries. The following
compares the actual 2000 figures given in the DEIS with the actual Census numbers.

Table 4-4 Average Household Incomes
As presented in the DEIS and US Census

DEIS Census 2000
Delaware County $40,341 $42,611
Greene County $44,733 $46,969
Ulster County $49,583 $52,082
Study Area (as Defined in DEIS)]  $39,524 $46,580
New York Stale $66,124 $61,889

Source: DEIS and 4.8, Census {SF3)

The DEIS underestimates the average income of the Counties, Study area (as they
have defined it) and overestimates the average income for New York State. This results
in a greater discrepancy of average income between the Catskill region and New York
State, to make the Catskill region appear economically depressed. While the average
income of the three Counties and study area is less than that for New York State, the
difference is less significant that that presented in the DEIS. In addition, looking at New
York State as a whole, which includes the New York City Metropolitan area, inflates the
average household income; the cost of living in New York City is much higher than other
parts of the State and this, in turn, skews the numbers.

The DEIS also states that the real average household income (in base-year dollars) has
declined in the study area from 1990 to 2000. Based on the 1990 Census, the average
household income of the study area was $31,270. This figure, converted to 2000
dollars, is $40,149. The real average household income of the study area has actually
increased by 16.0% over the ten-year period.
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The DEIS states that the $39,534 average household income in the area is $26,000
less than the New York State overall average.” Again, the DEIS includes New York
City in its evaluation and this skews the results: the cost of living in the New York City
Metropolitan Area drives up salaries for those that live in the area and a more realistic
analysis of the Catskill region, as it relates to the rest of the State, should be prepared.
A more accurate comparison is fo compare the study area with Upstate New York,
which reflects a fruer picture of the economy outside the City. The following reflects the

household income of the residents in Shandaken, Middiet
County, Greene County and Upstate New York. The agg

own, Ulster County, Delaware
regate household income was

divided by the average household size for each community to determine the average
household income. These results are summarized below:

Table 4-5 Average Household income

Towns of Shandaken, Middietown, Ulster County and Upstate New York State

Shandaken | Middietown]| Ulster County Dcegm?;e gi}?ﬂf Upstate New York New York
: Q%gﬁg?;ejg%feh"'d 66,280,600 (68,325,800 [3,676,371,700 | 820,043,100 | 858,411,000 | 135,799,600,200 | 436,742 633,400
Total population in
ooy hon I it 3,244 3,829 166,412 46,034 44218 6,593,505 18,395,693
Households 1460 1,666 67501 18,245 18.276 2,656,066 7,056,860
Average HH Size 2.22 2.30 247 239 242 248 2.61
Average HH Income $46,768 | $41.012 552,082 | $42611 346,969 $51.128 $67,869

Saurce: Data Set: Census 2000 Summary File 3 (SF 3)

When New York City is eliminated from the New York figures, as presented in the chart
above, the Upstate New York Average Household Income figure reflects conditions
throughout most of the rest of the State. The Upstate Average Household Income is
$51,128. This chart shows that the average household income figures, based on 2000
Census information, are clearly in contrast to the analysis included in the DEIS; the
DEIS that states the average household income in the area is under $40,000 while this
chart shows that two Towns and all three Counties are above $40,000.

The average household income computed using this method, and using Upstate New
York as the base rather than the entire State that includes the New York Metropolitan
Area, shows that the economic conditions in the Catskill region are comparable to the
rest of the State. The condition of the economy, as portrayed in the DEIS, is not a true
picture of the Counties and two Towns.

% bid. p. i
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F) Per Capita Income

As another indicator of the communities’ economic conditions, the per capita rates
should be considered; unemployment rates and average household income alone do
not show the quality of jobs in the county. The per capita income statistic better reflects
the earning power of the people. The Census Bureau defines per capita income as the
average income computed for every man, woman, and child in a particular group. This
figure is derived by dividing the total income of a particular group by the total population
in that group (excluding patients or inmates in institutional quarters).

Table 4-6 Per Capita Income
Towns of Shandaken, Middletown, Ulster County and New York State

. LUlster Delaware Greene Upstate | New York
Shandaken | Middlstown County County County | New York State
Per capita income i 1999 21,121 17,635 20,846 17,3567 18,831 19,657 23,389

Source: Data Set: Census 2000 Summary Fée 3 (SF 3)

In this table, the New York State per capita income figure includes New York City where
the cost of living is higher and, in turn, the wages are higher. A more realistic analysis
would be to compare Upstate New York with the two Towns and three Counties. This
table illustrates that the Towns of Shandaken and Ulster County have a higher per
capita income than Upstate New York and their per capita income is comparable to all
of New York State. The Town of Middietown, Delaware County and Greene County
have income levels that are comparable to Upstate New York, although they are lower
than all of New York State. The DEIS understates the economic heaith of the two
Towns and Counties and the viability of the economy in the entire Catskill region. The
analysis fails to recognize the improvements to the economy in recent years, and the
influence that the revitalized hamlets have had on these changes. These figures clearly

reflect a comparable economy to the rest of Upstate that offers a healthy living
environment.
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G) Housing
Current Housing Stock

The current housing stock in Shandaken and Middletown is primarily single -family
detached units. Over 82% of housing in Shandaken and over 78% of Middletown is
single-family detached homes; another 8% in Shandaken and 11% in Middletown are
manufactured housing. The proposed project, in developing the residential units as
attached units (88 units in 22 quad buildings, 60 units in 20 friplex buildings, 168 units in
21 octoplex buildings) will add over 300 units of attached housing. The majority of this
housing is not year-round housing and is in direct contrast to the existing single-family,
rural character.

These buildings are not being developed near population centers where “smart growth”
policies, as outlined in both the APA Smart Growth Policy Guide and New York State
Quality Communities Policies, would recommend they be located. The existing land
use patterns in the two communities, and throughout most of the Catskill area, is being
ignored with this proposal; that is valley, hamlet centered development. The DEIS does
not address the scenic, rural or hamlet character impacts of adding attached housing, in
an undeveloped area of the municipality and to a community of almost exclusively
single-family homes.

Need for Additional Housing

The time-shares in the proposed development are not anticipated to be year-round
housing and are not considered to be housing for the Resort employees. The DEIS
states that the workforce can be expected to seek housing in the Towns of Shandaken
and Middletown in order to be proximate to their jobs and to reduce commuting costs.

The US Census defines vacant housing as vacantif no one is living in it at the time of
enumeration, unless its occupants are only temporarily absent. Units temporarily
occupied at the time of enumeration entirely by people who have a usual residence
elsewhere are also classified as vacant. A housing unit is classified as occupied if itis
the usual place of residence of the person or group of people living in it at the time of
enumeration. This information is important to evaluate in the DEIS, which states that no
new housing would be needed to accommodate the new employees expected at the
Resort.
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The following illustrates the number of vacant units in the two Towns, three Counties,
Upstate New York and New York State.

Table 4-7 Housing Occupancy and Vacancy
Towns of Shandaken, Middletown, Ulster County and New York State

Shandaken | Middistown éﬁfﬁ; Dgﬁj’:ﬁ;e %ﬁ:’:? Up‘”’t\"i‘éerk“ew New vork

Ocoupied 5,460 1672 | 77656 | 28052 | 26,544 | 2424309 | 7.056.860
Cwner occupled %,059 1,292 67,499 18,270 18,256 | 1,836,894 | 3,738,247

Renter occupied 401 380 | 46016 14597 | 13178 | 787.415 | 3,317,613

Vacant 1,208 1341 21,583 4673 1 5078 | 330626 | 620447
For rent 66 78 | 10,157 0682 | 8288 74,373 | 164,623

For sale only 55 33 1295 501 663 33418 69,772

Rented D'S’é’;ﬁb?é’é 45 11 1,025 447 486 17,262 43729

For seasonal : recreational 930 1,136 605 114 282 | 140,967 | 250,190
Ofttrer vacant 112 83 6,077 7.836 | 6250 64,160 94,124

Source: US Bureau of the Census, 2000

According to the US Census, there are approximately 144 vacant homes for rent and 88
vacant homes for sale in the Towns of Shandaken and Middletown, which are the two
communities most likely to be impacted with population growth. Other vacant units
account for approximately 200 vacant housing units and would include housing for
caretakers/janitors, units held for personal reasons of the owner and similar types of
housing; these would probably not be available for new workers moving in as a result of
the proposed project. These figures would indicate that adequate housing for the new
families that can be expected to move into the area, based on approximately 750 new
jobs, is not available. does not appear to be adequate housing for the number of
employees the project is expected to generate; the DEIS states that 750 jobs would be
created.

There is no analysis in the DEIS as to how these new families would be accommodated,
except to say that they would move in fo existing vacant housing. The vacant housing
is insufficient to house the new families that would, in all likelihood move in to the region
and could result in a shortfall of hundreds of housing units. Additional affordable
housing is likely to be needed as the number of low-paying jobs, and lack of available
housing, will only increase housing demand facing the Towns of Shandaken and
Middletown and, in turn, change the existing land use patterns of communities that
surround and house the proposed Resort. The DEIS needs to address the rental
housing market for the region, and specifically for the Towns of Shandaken and
Middletown. The DEIS fails to address the current rental housing market and lower end
priced housing market to determine the availability for tower paid employees.
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Cost of Housing

In the Towns of Shandaken and Middletown, the median gross rents are $573 and
$450, respectively. Thisis comparable to the median rents in Delaware County, but
lower than those in Ulster County. The following summarizes the gross rents:

Table 4-8 Gross Rent
Towns of Shandaken and Middietown

Shandaken Middletown | Ulster County Dgf&?;e
Less than $300 8.3% 5.0% 5.8% 12.3%
$300 to $399 12.1% 209% 6.6% 19.9%
$400 fo $499 16.0% 22.3% 12.1% 24.86%
$500 to $599 11.0% 12.5% 7.7% 176%
$600 to $699 19.7% 10.0% 18.6% 8.7%
$700 to $798 3.9% 7.5% 13.8% 4.4%
$800 to $899 11.3% 1.1% 8.5% 1.2%
$500 o $999 4.7% 0.5% 4.5% 1.2%
$1,000 or more 2.9% 3.3% 6.9% 1.0%
No cash rent 12.1% 16.7% 5.6% 11.2%
Median gross rent 573 480 626 451

Source: US Bureau of the Census, 2000

The employees at the proposed Resort would likely live in one of the two Counties; this
is especially true of those that are lower-paid employees where commuting costs would
prohibit long travel times. These rents would represent a large percentage of the gross
rent for lower paid employees.

H) Secondary Growth Impacts

The DEIS does not adequately address secondary growth impacts that could result from
the proposed project, and in fact, puts the onus on the two Towns to restrict such
growth®'. The socio-economic analysis contains voluminous information, but a more
detailed assessment of secondary growth impacts should be completed; this would
include using up-to-date data and information as 2000 Census data is not used for any
of the socio-economic analysis. The discussion on secondary growth inducement must
consider potential impacts well in to the future as growth impacts evolve over time and
will not be felt within a short time frame.

5 Draft Environmental Impact Statement For Belleayre Resort at Catskilt Park. September 2003. p. 7-8,
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The secondary growth impacts that must be considered in the DEIS would include:

+ Potential for Secondary/Vacation Homes - As more people utilize the Resort
facilities and Belleayre Ski Center, the potential for second home construction will
increase; this will impact the need for services that will be required. Second
home ownership trends have not been evaluated as part of the DEIS, The
undeveloped areas that surround the proposed project, on both public and
private roads, should be considered as potential growth areas and evaluated.

+ Year Round Housing - The DEIS ignores the potential for population increases
as people will likely move into Shandaken and Middletown to fil] the jobs being
created at the proposed Resort. This will impact the current housing stock, which
could mean the need for affordable housing and other services.

» Economic Impacts on the Villages and Hamlets — The DEIS does not evaluate
the impacts of creating a “self-contained” development that competes “head-on”
with the businesses in the hamlets and villages. This evaluation is essential to
determine the potential business losses and the associated community character
impacts such as empty storefronts and the impact on the urban fabric of these
commercial centers,

» Additional Commercial Development — The DEIS offers little more detail on the
details of the anticipated commercial development. Where the 76,000+ square
feet of commercial space is likely to be located and what type of development
can be expected will greatly impact the region. If developed along the Route 28
corridor, the community character impacts could be tremendous and this should
be considered. The type of commercial space is also not addressed in the DEIS
as 76,000 square feet of service stations and fast food restaurants will have a
different impact on the two communities than the development of five-star
restaurant and high-end boutiques.

+ Cumulative Impacts of Expansion at Belleayre Ski Center and the Proposed
Resort — The DEIS fails to address the overall impacts of the planned
improvements and expansion of Belleayre Ski Center and the proposed project.
Combined, these projects will impact the levels of traffic, noise, lighting, housing
demand and community services. The “do nothing” alternative in the DEIS fails
to address the impacts of the improvements at the Ski Center separate from the
proposed Resort.

« Overall Fiscal Impacts - The fiscal impacts on the two Towns are not considered
in the DEIS in a detailed cost/benefit analysis. These impacts include the cost of
servicing for the new development and the residents that can be expected o
move in to the Region.
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4.4.2 Proposed Action will conflict with officially adopted plans or goals

A) 2002 NYS Open Space Conservation Plan

The NYS Open Space Conservation Plan® is prepared to identify and protect open
space resources throughout the State. The plan recognizes many benefits of open
space on the economy, quality of life of residents and overall character of the state.
The following benefits of open space, as identified in the Plan, are important in
considering the appropriateness of the proposed project in the Catskill Region:

« Open land, scenic and historic sites and the availability of recreation are

important to the state's quality of life and thus are a primary factor in attracting

and retaining economic investment.

+ The Parks, beaches, scenic landscapes, historic sites, lakes, streams and
coastal areas are central o New York's Siate tourism and travel! industry.

« Retaining open land can be the least costly approach {o environmental
protection. For example, New York City can buffer its watershed from

intensive development through the historic watershed agreement, avoiding much
of the estimated $8 billion cost to construct treatment facilities for the Delaware

and Catskill sources of its drinking water. In fact, the NYC Department of
Environmental Protection has stated that "foresis are a preferred land use,”
and is supporting extensive forest land retention, stewardship and sustainable
forest management efforts in the watershed by the Watershed Agricultural:
Council's Forestry Program.

+ Forests are a primary source of clean water; the Adirondacks and Catskills

are the sources of several of the state's major river systems. The Catskills also
contain much of New York City’s reservoirs critical to the needs of millions of

New Yorkers. Similarly, undeveloped land protects the quality of underground
water supplies.

« Parks and preserves can provide the opportunity for escape and relaxation for
every New Yorker. Outdoor experiences provide important social values and are

an important and inexpensive form of relaxation.

The Plan also lists Priority Projects in the region that could be impacted with the
development of the proposed Resort. The Catskill Unfragmented Forest is the fop

priority within Region 3 and 4. This project recognizes that the high peaks area of the

Catskills should be protected and the Preserve expanded by giving priority to large

parcels that border the State land and to areas that are highly visible from Route 28; the
proposed project site fits both criteria and its importance to the region is downplayed in

the DEIS. The proposed project would not help to further the goals of the Plan and

may, in fact, hinder the goal of unfragmented forests. The DEIS does not address how

the proposed project fits within the context of this Plan or the impacts on open space
conservation as a result of its development.

52 2002 NYS Open Space Conservation Plan. Chapter 2. p. 11-18.
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B) Land Use Plan for Ulster County

The Ulster County Planning Board has developed a Land Use Plan for Ulster County
(1977) that includes policies for development within the County. The Plan was prepared
to provide guidance for future decisions made within the County that address the
changing economic and social characteristics of the region. While the Plan is over 20
years old, this is the County Comprehensive Plan that is considered as the County
completes reviews of projects. Several areas of the Plan address key issues as they
relate to the proposed project. The following statements on slope development are
included in the Plan:®

« Removal of vegetation deprives the soil of the stabilizing function of roots as well
as the moderating effects on wind and water erosion

+ Development on hillsides increases runoff, not only by creating impermeable
surfaces but by altering natural drainage patterns

« Degradation of hillsides also destroys a community's character. The surrounding
hills are an aesthetic resource which gives the community its distinctive setting

These statements illustrate the commitment of the County to protecting the community
character within the entire region. The proposed project, located on a mountaintop and
hiliside, are in contrast to the policies set out by the County. The Plan concludes in the
Land Use Section™ that “this plan...capitalize[s] on previous public investment by
strengthening and improving the existing centers rather than duplicating facilities and
services in rural undeveloped areas.” The County Plan also encourages smaller scale
facilities that do not infringe on environmentally sensitive areas; the proposed project is
in direct conflict to this Plan in this way.

C) Zoning Codes

The Town of Shandaken implemented zoning changes in 1999 to allow, by special
permit, golf courses in the R-5 District. At that time, the Ulster County Planning Board,
wrote * The Board is concerned about the lack of the required planning board report as
well as an apparent connection between the land use changes and as of yet defined
project. Itis these land use changes, namely the addition of golf courses and an
increase in density, being sought for some for some of the most environmentally
sensitive districts in the community that causes our great concern.”® The zoning
amendments passed and today, golf courses are allowed, by special permit, in the R-5
District.

5 Land Use Pian for Ulster County. p. 14,
** 1vid. p. 42.

Referral No. 89-115. Recommendation Re: Town of Shandaken — Amend Zoning Ordinance. p. 1.
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The DEIS states"{tlhe proposed uses are allowed by both Town’s zoning ordinances
and are consistent with the other provisions and requirements of such ordinances.”®
Both communities require a special use permit for the vacation resort. Town Law states
that "the term "special use permit" shall mean an authorization of a particular land use
which is permitted in a zoning ordinance or local law, subject to requirements imposed
by such zoning ordinance or local law to assure that the proposed use is in harmony
with such zoning ordinance or local law and will not adversely affect the neighborhood if
such requirements are met."” A vacation resort is not allowed UNLESS the general
standards outlined in §116-39 of the Town of Shandaken and §601-D of the Town of
Middletown are met. These standards are somewhat generic in nature, yet the
statement on development being in “harmony” with the peak/valley, scenic, rural or
hamlet character of surrounding land uses cannot be ignored.

§116-39G in the Town of Shandaken Zoning Code states: “The character and
appearance of the proposed use, building, structures and/or outdoor signs shall be in
general harmr .1y with the character and appearance of the surrounding

neighborhood. ** §601-D1 in the Town of Middletown Code standard indicates the
“[lfocation, use and size of structure, nature and intensity of operations involved, size of
site in relation to it, and location of site with respect to existing or future streets 